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The action was to recover the amount of a Joss claim alleged to have been paid 
through fraudulent proofs and false swearing as to the extent of the loss. 
dleld: That when the amended complaint apparently sets out the same cause 
of action as the original, it will not: be set aside as if the cause were dif- 

ferent. 

In the case of money obtained under false representations, recovery may be 
had on an implied contract to return the excess instead of on an action in 
tort. 

In such an implied contract the admission of a partner is evidence agaiust the 
firm. 

When the suit is on such an implied contract recovery must be limited to the 
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excess paid above the actual loss, unless it appear that the fire was charge- 
able to the wrongful act of the insured. 


F. W. Hoveuron, for Respondent. 
S. U Pryyey and Reep & Sims, for Apnellant. 


Tayor, J. 

This action was brought by the insurance company to recover 
from the appellant and Swan about $1,000, which the company had 
paid to them upon a policy of fire insurance issued by said com- 
pany to Towle & Swan as partners, upon an alleged loss by fire of 
property covered by said policy. The complaint charges that the 
payment of the $1,000 was procured by the defendauts from the 
company by making false and fraudulent proofs of loss and by 
false swearing on the part of the defendants, Towle & Swan, as to 
the extent of their losses; and that, relying upon such false state- 
ments and proofs of loss, and not knowing of their falsity at the 
time, they paid the $1,000 to the defendants; that afterwards, upon 
ascertaining the falsity of their statements and proofs of loss, and 
that they did not in fact sustain the losses claimed by them, and 
that there was in fact but a very small portion of said $1,000 due to 
them for losses under said policy, they demanded of said defend- 
ants the $1,000 so paid to them by reason of said false and untrue 
proofs of loss and fraudulent representations; that the defendants 
have neglected and refused to pay the same; and demands judg- 
ment for the said sum of $1,000 with interest from the 27th day 
of September, 1881, that being the date‘ of the payment thereof to 
them by the company. The first complaint filed in the action was 
demurred to as not stating a cause of action; and thereupon the 
plaintiff filed an amended complaint, to which the defendant Towle 
answered, and Swan suffered a default. For the details of these 
complaints a reference must be had to the printed case. 

After the summons was served, and before any complaint in the 
action was made or served upon the defendants, or either of them, 
he plaintiff procured to be made a sufficient affidavit for a writ 
of attachment against the property of the defendants, and upon such 
writ the property of defendant Towle was attached. Towle there- 
upon, and before the service of any complaint in the action, gave an 
undertaking, as authorized by section 2,742, Rev. St., conditional as 
therein required, and the property attached was released from said 
attachment. When the action was called for trial, and a jury im- 
paneled to try the cause, the defendant Towle moved to dismiss the 
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amended complaint, and strike it from the files, for the reason that 
the action was begun as upon a contract and the amended com- 
plaint sounds in tort. This motion was overruled, and defendant 
excepted. The defendant then objected to the reception of any 
evidence under the amended complaint, on the ground that it did 
not state facts sufficient to constitute a cause of action. This objec- 
tion was also overruled, and defendant excepted. After trial, the 
plaintiff had a verdict in its favor for $1,204.36, upon which judg- 
ment was rendered against both defendants. Towle alone appeals 
from the judgment. The verdict was the amount paid by the com- 
pany to the defendants on the 27th of September, 1881, with inter- 
est from that date to the date of the verdict, and no more. 

The appellant makes the following assignments of error, upon the 
argument in this court: “(1) This the court erred in refusing to 
dismiss and set aside the amended complaint. (2) In admitting the 
evidence of Nelson as to Swan’s admissions, made to him after the 
fire. (3) In instructing the jury in regard to such admissions. (4) 
In submitting to the jury, upon all the evidence admitted (includ- 
ing the proof of Swan’s admissions), whether the fire by which the 
stock of staves was burned was set by the defendants, or either of 
them. (5) In instructing the jury ‘ that the plaintiff has offered 
some testimony tending to prove that the fire was caused by the act 
or procurement of the defendants, or one of them,’ referring plainly 
to the proof of Swan’s admission to Nelson. (6) In refusing to 
grant a new trial. (7) Other rulings and decisions set forth in the 
printed case.” 

Under the first assignment of error it is urged by the learned 
counsel for the appellant that the amended complaint should have 
been dismissed and set aside for two reasons: First. Because the 
original complaint in the action, though held insufficient in not stat- 
ing facts sufficient to constitute a cause of action, was clearly in- 
ten‘ed to state a cause of action upon an implied assumpsit or con- 
tract to return the money fraudulently obtained by the defendants 
from the plaintiff, and it is alleged that the amended complaint 
clearly states a cause of action in tort to recover damages for the 
injury sustained by the plaintiff, by reason of the false and fraudu- 
lent representations made by the defendants, and which caused the 
plaintiff to pay them the sum of $1,000, This objection is based 
upon the rule laid down by this court in the cases of Supervisors 
vs. Decker, 34 Wis., 378; Lane vs. Cameron, 38 Wis., 603, and many 
others which might be cited. We do not think this objection is 
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well taken. The nature of the transaction set out in the original 
complaint is precisely the same as that set out in the amended one; 
and if the amended complaint sets out a cause of action which must 
be treated as an action in tort, then it is clear to our minds that 
there was an intention to set out the same cause of action in the 
original complaint, and there was no ground, therefore, for setting 
aside the amended complaint under the rule stated in the cases 
cited. 

Second. It is urged that because the plaintiff sued out an attach- 
ment in the case, and made an affidavit under the statute stating 
that the defendants were indebted to the company in the sum of 
$1,000 upon an implied contract, ete., we ought to construe the com- 
plaint first filed as a complaint setting up facts showing an indebt- 
edness upon an implied contract. This consideration should have 
great weight in determining the real character of the complaint 
filed, when, upon the facts stated, there is any real doubt as to its 
character. Judged in the light of that fact, we think the counsel is 
right in holding that the plaintiff, in the original complaint, intended 
to allege facts which would show an implied contract on the part of 
the defendants to pay the company the money they had obtained 
from it by their false and fraudulent practices ; and, testing the 
amended complaint in like manner, we think that should also be 
held to be a complaint to recover of the defendants for money had 
and received by them, which, in law and in equity and good con- 
science, they had no right to retain, and therefore there was an 
implied promise to repay it to the plaintiff upon demand. The 
allegations of fraud, false swearing, and deceit practiced by the 
defendants, alleged in both complaints, are alleged, not as the cause 
of action, but for the purpose of showing that the defendants have 
in their possession a certain sum of money which in law they ought 
to pay to the plaintiffon demand. After setting up these facts, a 
demand is alleged, a refusal to pay, and a demand for judgment for 
the amount of the money, so unjustly withheld from them, and not 
to recover damages on account of the tortious acts of the de- 
fendants. 

We think the claim of the learned counsel for the appellant, that 
the amended complaint must be treated as an action to recover 
damages for the tortious acts of the defendants, and not an action 
upon an implied contract on the part of the defendants to pay the 
money received by them from the plaintiff wrongfully, was decided 
against them by this court in the case of Town of Fifield vs. Sweeney 
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62 Wis., 204; s. c. 22 N. W. Rep., 416. In that case, as one cause 
of action, the complaint alleged that the defendant furnished teams 
to work for the town at three dollars per day; that the teams worked 
in fact two hundred and thirty-two days, and “that the defendant 
falsely and fraudulently represented, by false statements of account 
and bill rendered, that his teams had worked in the aggregate two 
hundred and sixty-five days ; that he knew such statements to be 
false, and that he made them for the purpose of deceiving the town 
officers; that said officers believed such false representations, and 
by reason thereof paid the defendant for thirty-three days in excess 
of the time actually worked by his teams; that town orders were 
issued for said term work, and paid by the town treasurer: before 
the error was discovered; and that the plaintiff has sustained dam- 
ages herein in the sum of $99, and interest.” There was also in the 
complaint in that action an allegation of a demand for the amount 
of the money fraudulently obtained from the town, and a refusal to 
pay, before the action was commenced, as in the case at bar. This 
case is, in all its general features, the same as the one at bar ; and 
it was held that “the whole complaint goes upon an implied assump- 
sit to repay the money so had and received, and interest thereon, 
and no other damage by reason of the fraud or mistake is claimed. 
The complaint as for money had and received, is even better by 
reason of the statement of the facts by which the assumpsit is im- 
plied, and these facts do not change the action into tort.” 

This court has repeatedly held that the plaintiff may waive the 
tort, and recover upon an implied contract, when money or prop- 
erty has been obtained by the defendant from the plaintiff by the 
tortious acts of the defendant: Norden vs. Jones, 33 Wis, 600; 
Keves vs. Railway Co., 25 Wis., 691; Elliott vs. Jackson, 3 Wis., 649- 
655; Grannis vs. Hooker, 29 Wis., 65; ‘mith vs. Schulenberg, 34 
Wis., 41-50; Wells vs. Express Co., 49 Wis., 224; s.c., 5 N. W. Rep. 
333; Graham vs. Railway Co., 53 Wis., 473-481; s. ¢., 10 N. W. Rep., 
609. What was said in the last case cited is not, we think, in con- 
flict with the decision in the case of Town of Fifield vs. Sweeney, 
supra. Each complaint must be judged of upon the exact facts 
stated in it in order to determine whether it be an action in tort or 
on contract. And in determining that question, the evident inten- 
tion of the party in stating his facts must have effect in determin- 
ing the question when the facts alleged might sustain a cause of 
action either in tort or on contract. As was said in the Graham 
case : “The original complaint was in tort; and as the second 
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amended complaint stated facts sufficient in themselves to constitute 
an action for tort, the court would presume that the pleader in- 
tended to go upon the tort as his ground of action, and not upon 
the implied assumpsit. To hold that the amended complaint was 
intended to be an action of tort would be consistent with the orig- 
inal cause of action stated, and would be a permissible amendment. ' 
To hold otherwise would be inconsistent with the original, and not 
permissible.” So, in the case at bar, the plaintiff having caused 
an attachment to issue in the action, we must presume that he in- 
tended that his complaint should state a cause of action on contract, 
in order to sustain his proceeding by attachment; and the facts al- 
leged being sufficient to allow him to recover on the implied assump- 
sit, the complaint should be construed as an action upon contract, 
and not to recover damages for the tort. 

Construing the amended complaint as one to recover upon an 
implied contract to repay the money wrongfully received from the 
plaintiff, the second objection now made, but which was not made 
on the trial,—viz., that the complaint should have been dismissed 
for the reason that it does not state a cause of action which would 
authorize the issuing of an attachment,—would not. seem to be well 
taken, had it been taken at the circuit. If it were admitted that 
the complaint was a complaint to recover damages for a_ tort, 
whether a motion to set it aside, because an attachment had been is- 
sued in the case, should be granted, or whether the only remedy of 
the defendant in such a case would be to set aside the attachment, 
is not a question to be determined in this action, as we hold that 
the complaint is not in tort, and because no motion to set it aside 
on that ground was made in the court below. 

The determination of the second, third, fourth, and fifth assign- 
ments of error depends upon the admissibility of the admissions of 
Swan, one of the co-partners and one of the defendants in the ac- 
tion, in regard to the cause of the fire, as evidence for the plaintiff 
in an action to recover back the moneys paid to the partnership upon 
the insurance policy. The record shows that the admissions were 
made shortly after the fire, and before the dissolution of the part- 
nership. The witness Nelson says: “I had some talk with Swan 
about setting the stock on fire, some time after the fire.” ‘“ What did 
he say?” This was objected to by the defendant, the objection was 
overruled, and exception taken. The witness answered: “It was 
some time after the fire; I could not say how long,—may be a 
month. We were at the mill or house. He told me he put that 





1886.] Western Assurance Co. vs. Towle, Impleaded, etc, 247 


to fire himself, or set that afire. I cannot say how he worded it.” 
The admission given in evidence was made while the appellant and 
Swan were still partners, and it related to a matter in which the 
partnership was interested, and it tended to establish the plaintiff's 
cause of action against them. The plaintiff was seeking by his ac- 
tion to recover from the defendants a sum of money received by 
them as partners from the plaintiff, and the question at issue be- 
tween the plaintiff and the partners was whether in law they ought 
to have received said sum of money when it was paid to them by 
the plaintiff. We are clearly of the opinion that any statement 
made by either of the partners while they were still partners, tend- 
ing to prove that they ought not to have demanded or received the 
money from the plaintiff, is admissible as evidence for the plaintiff, 
as against both of the defendant partners. The general rule is that 
the admissions of one partner are admissible against both, in an ac- 
tion by both or against both. The following cases would seem to 
be conclusive upon this point: 1 Phil. Ev., 498, notes 137, 139; 
Bound vs. Lathrop, 4 Conn., 338; Walden vs. Sherburne, 15 Johns., 
409; Corps vs. Robinson, 2 Wash. C. C., 390; Adams vs. Brownson, 
1 Tyler, 452; Williams vs. Hodgson, 2 Harr. & J., 474-477; Chapin 
vs. Coleman, 11 Pick., 331; Wood vs. Braddick, 1 Taunt., 104; 
Thwaites vs. Richardson, Peake, 23; Henderson vs. Wild, 2 Camp., 
562; Boyce vs. Watson, 3 J. J. Marsh., 498-500; Taylor, Ev., 626, 
§ 743; Crosse vs. Bedingfield, 12 Sim., 35; Whitcomb vs. Whiting, 
2 Doug., 652; Rapp vs. Latham, 2 Barn. & Ald., 795; Nicholls vs. 
Downing, 1 Starkie, 81; Rawstorne vs. Gandell, 15 Mees. & W., 304; 
Phillips vs. Clagett, 11 Mees. & W., 84. 

The fact that Swan had suffered a default in the action, and was 
apparently hostile to his co-partner Towle, at the time of the trial, 
can make no difference as to competency of his admissions as evi- 
dence, although it would affect the weight of such admissions as evi- 
dence, especially if the admissions were made after commencement 
of the hostile feelings of Swan towards his co-partner. The evi- 
dence being admissible, there was no error in submitting such evi- 
dence to the jury as a part of the plaintiff's case. 

As there was a general verdict only in the case, we cannot deter- 
mine whether the jury found in favor of the plaintiff for the whole 
amount paid by the plaintiff upon the policy, on the ground that the 
fire which caused the loss was set, or caused to be set, by the de- 
fendants themselves, or by one of them, or upon the ground of 
fraudulent and false proofs of loss in overvaluing the property de- 
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stroyed by the fire. Had there been no proof which would have jus- 
tified the jury in finding that the defendants, or one of them, set fire 
to the insured property, and so caused the loss, the verdict should 
have been, not for the whole amount of money paid by the company 
for the supposed loss, but for so much only as the amount paid ex- 
ceeded the actual loss sustained by the insured. The action for 
money had and received is in some sense an equitable action, and 
the insurance company having voluntarily paid the money on an al- 
leged loss claimed by the defendants, they can cnly recover back so 
much as in equity and good conscience they ought not to have paid. 

The provisions in the policy in regard to fraudulent over-estimates 
of the loss, or false swearing as to the extent of the loss, working a 
forfeiture of their right to recover anything upon the policy, does 
not affect the rights of the plaintiff in this action to recover back 
money paid on the policy, nor enlarge its rights beyond what they 
would have been had no such provision been found in the policy. 
False swearing and false valuation in proofs of loss might have 
been a good defense to a recovery upon the policy had the plaintiff 
refused to pay the loss; but it cannot be made the basis of a right 
to recover back money already paid upen the policy. The plaint- 
iff's right to recover depends upon proof establishing the fact that 
the company has paid more money than covered the loss gustained 
by the defendants, and that such payment was procured by the false 
and fraudulent acts of the defendants. This action for money had 
and received to the plaintiff's use is in no way founded upon the con- 
tract of insurance, but upon the fact that false and fraudulent rep- 
resentations were made by the defendants in order to induce the 
plaintiff to pay the same. This was so expressly held in Northwestern 
Life Ins. Co. vs. Elliott, 10 Ins. Law J., 333; s. ¢, 5 Fed. Rep., 225. 
In that case the policy upon which the money had been paid was 
void and illegal under the laws of Oregon. Still the company had 
paid the loss on the false claim of the death of the party whose life 
was insured. It was afterwards ascertained that the person whose 
life was insured was not dead, and the company thereupon brought an 
action to recover the money paid. It was insisted on the trial that the 
claim for the money was founded on the void and illegal contract of in- 
surance, and for that reason no recovery could be had. Judge Deady, 
in deciding the case, says (5 Fed. Rep., 229, 230): “True, the plaintiff 
might, at common law, upon the facts, have maintained assumpsit 
for money had and received by the defendant to the plaintiff's use; 
and the law, in the interest of justice, and by way of promoting the 
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remedy, which was in form ex contractu, would have implied a 
promise on the part of the defendant to pay. But this would not 
have been a contract arising out of the void and illegal one, nor in 
any respect in affirmance of its validity, but only an implication or 
fiction of law that upon the facts—the plaintiff being entitled ex 
equo et bono to recover the money which the defendant had wrong- 
fully obtained from it—he promised to repay the same.” Catts vs. 
Phalen, 2 How., 376, holds the same doctrine. 

The plaintiff in the case at bar, in order to avail itself of the 
right to sue out an attachment in this action, elected to waive the 
action for the wrong committed by the defendants, and bring their 
action for money had and received to its use, upon the implied 
assumpsit to repa; the same. In this action it recovers the money, 
if it recovers at all, on the ground that it has paid for a loss which 
did not in fact occur. If the loss did in fact occur, to the extent 
of the payment made, then in equity and good conscience the 
money ought not to be refunded, and no promise to refund the 
same could be presumed in favor of the plaintiff; and if there was a 
loss, though not as great as the money paid, and the excess of pay- 
ment was made on account of the fraud of defendants, as to such 
excess. there would arise an implied promise on the part of the 
defendants to refund the excess. The fraud consists in falsely over- 
estimating the claim, and demanding and receiving the excess 
beyond the actual loss, and not in receiving the money which was 
justly due for a real loss sustained. We think, therefore, that this 
action for money had and received, which has always been consid- 
ered an action at law, which is maintainable upon equitable princi- 
ples, can only avail the plaintiff for the purpose of recovering what it 
has paid in excess of the real loss, if any, which was sustained by 
the defendants, unless the jury should find that the fire which 
destroyed the property was caused, either directly or indirectly, by 
the wrongful acts of the defendants, or one of them. If the latter 
fact was made to appear, there would be no loss under the policy 
which the plaintiff ought to pay, If, on the other hand, there was 
im fact an honest loss under the policy, and the plaintiff has paid 
more than such honest loss by reason of the fraud of defendants, 
that fact does not entitle the plaintiff to recover back in this action 
the amount of money which is covered by the honest loss. 

The only case we have found which would seem to question the 
soundness of the conclusions we have arrived at upon the question 
of the amount the plaintiff ought to recover in this action, if there 
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was an honest loss, is Insurance Co. vs. Matthews, 102 Mass., 221. 
This was, however, an action of tort to recover money obtained by 
false representations, upon an insurance of live-stock. There were 
{wo points in the case: First, that there were false representations 
made at the time of procuring the policy, which rendered it void; 
and similar false representations made.in making proo‘s of loss, 
upon which the money was paid. The case was, however, disposed 
of in favor of the insured and against the company upon another 
point not involving the question as to the amount which the com- 
pany ought to recover in case a recovery was had by it. 

The complaint of the plaintiff admits that some of the property 
burned was covered by the policy, and the proofs show the same 
fact; so that there was something due the defendants from the 
plaintiff upon the policy, after the fire took place, unless they wrcng- 
fully caused the fire, and in determining the amount the plaintiff 
ought to recover, the amount of such actual loss should have heen 
considered, if they were entitled to recover at all on the ground of 
fraudulent representations as to the amount of the actual loss sus- 
tained. The learned circuit judge instructed the jury that if they 
found from the evidence that the loss of defendants was small, and 
materially less than the amount of the policies of insurance, and 
tat the defendants knew that fact when they made their proofs of 
loss, and intentionally and knowingly stated the amount of the loss 
to be materially greater than they knew it to be, for the purpose of 
unjustly procuring from the piaintiff more than the amount of the 
loss, and the plaintiff paid the loss, relying upon such proofs, and in 
ignorance of their falsity, then the jury should find a verdict for the 
plaintiff for the full sum paid by it, with interest from the date of 
payment. This instruction was excepted to by the defen lant 
Towle. As stated above, this instruction was erroneous, and did not 
state the true rule for establishing the amount the plaintiff should 
recover in this action upon that branch of the case. As there was 
only a general verdict in the case, we cannot determine that the 
verdict was not based upon the fact that there was a fraudulent 
overvaluation of the amount of the losses of the defendents. This 
erroneous charge may have induced the jury to render a verdict for 
the whole sum paid by the plaintiff, notwithstanding they found in 
favor of the defendant Towle on the charge that the fire was wrong- 
fully set by the defendants, or one of them. The judgment of the 
circuit court is reversed, and the cause remanded for a new trial. 
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SUPREME COURT OF VERMONT. 


GENERAL TeRM, Novemser, 1885. 


BRUCE, Apm’r, 
ts. 
CONTINENTAL LIFE INS. CO.* 


Under Sec. 730 R.L., no question in regard to the exclusion or admission of 
evidence by special masters can be raised in the supreme court, unless ex- 
ceptions to the report are duly filed in the court of chancery. 

Plaintiff’s intestate took an endowment policy in defendant company in which 
it was provided that if after the payment of two or more annual premiums 
default should be made of any subsequent premium the assured should be 
entitled to a paid-up policy for as many tenth parts of the original policy 
as annual premiums had been paid; the premiums were paid part in cash 
and part in notes, and it was provided in the pol cy that if the assured 
should not pay the interest in advance each year on the said notes, then 
the policy should cease and determine. The assured paid four annual pre- 
miums, and then claimed a paid-up policy for four-tenths of the original 
policy ; the company resisted, claiming the assured must pay the interest 
on his premium notes each year until the maturity of the policy, in order 
to be entitled to such paid-up policy; Held, That the plaintiff was entitled 
to a paid-up policy for four-teuths of the original policy. 

A life insurance policy was described in the margin as a “ non-forfeiture en- 
dowment policy with profits,” but the policy was silent as to the meaning 
of the term “‘ with profits;” the agent represented to the assured that the 
profits to which he would be entitled would come by the way of dividends 
which would be payable after four annual premiums had been paid, and 
that if he took a paid-up policy the dividends would be applied when he 
took such policy; Held, That the question was not what the company ought 
to have earned, but what in faci it did earn, that the company was bound 
to,so conduct its business as to preserve its solvency; that it was war- 
ranted in changing from the percentage to the contribution plan, if that 
would best subserve the interest of all classes, and that assured was en- 
tled to dividends under that plan. 


* Opinion filed, February 26th, 1886.—Reported by John H. Senter, Esq., of the Montpellier 
Bar. We are also indebted to Hon. R.S. Taft, Judge of the Supreme Court of Vermont, for 
the report of the master in chancery from which the appeal was taken, and for briefs in the 
case, 
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Statement of Facts. 


The following extracts from the report of the master in chuncery 
sufficiently state the facts in this case. The orator was appointed by 
the Probate Court for the District of Caledonia, administrator upon 
the estate of Merrill T. Bruce, his son, upon the 12th day of February, 
1883, and that said Merril T. Bruce died on the 20th day of January, 
1883 ; that one Norman H. Farr, an agent or solicitor for the Con- 
tinental Life Insurance Co., of Hartford, Conn., applied to said Mer- 
rill T. Bruce and solicited him to become insured in said company, 
and advised him to take a ten-year endowment policy upon the 
participating plan, and represented to said Bruce that said insurance 
company did business upon both the mutual and stock plans; that 
its policy-holders under the mutual plan were entitled to participate 
in the profits of the business, which profits would be distributed to 
them in the way of dividends, which dividends would be paid each 
year, after the first four years, and would be applied in payment or 
reduction of pre.uiums, after the payment of the first four premi- 
ums, and that the company would carry such policy at its actual 
cost. The company also in its various circulars makes similar rep- 
resentations, and that the profits would be equitably distributed 
among the insured. Upon these representations the said Merrill T. 
Bruce decided to take out an endowment policy on the participating 
plan for the sum of one thousand dollars, on which was to be paid 
ten annual premiums, and which would mature and become a per: 
fected claim at the end of twelve years from the date of its issue, 
the said agent Farr told said Bruce that under this plan he could 
pay, if he chose, 60 per cent of each annual premium in cash and 
could give his note for the remaining 40 per cent and that the 
experience of the company had been that the dividends would take 
up these notes and it was expected that this would continue to be 
the case, that these notes would draw interest at 6 per cent, and 
thut both premium and interest were to be paid in advance ; that 
the dividends after the fourth premium had been paid, would be 
applied upon the notes, and it was expected would be sufficient to 
pay the notes in full; that there would be as many dividends as 
there were premiums paid; that when the fourth payment was made 
and the fourth note given, a dividend would then be applied upon 
the first note, and when the fifth premium was paid a dividend 
would be applied toward the payment of the second note, and so on; 
at every subsequent payment there would be an application of a 
dividend towards the payment of the notes until they were all can- 
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celed ; that after the fourth note was given, no further notes would 
have to be given, and that the premiums thereafter paid would be 
the same as the cash premiums paid the fourth year ; the said Farr 
did not represent that the company authorized him to promise divi- 
dends to the amount of 40 per cent, nor did he himself promise that 
they would pay this. But he did say that it was expected they 
would do so, and did represent that they had paid dividends of 40 
per cent on such policies as Bruce was taking, but that the amount 
paid would depend upon the success of the company, and further 
told Mr. M. T. Bruce that the company was a new one. In its cir- 
cular of 1868, the company says that in the new companies the 
ratio of disbursements to receipts are about. the same as in old 
companies. Said carr also represented to the insured that it was 
expected that the dividends would cancel the notes, and also repre- 
sented that whatever profits or dividends he got, he would get when 
the policy was settled, and that he would get all his dividends when 
tho policy first became a claim, and that there would be as many 
dividends as he made payments, and if the insured should take a 
paid-up policy instead of allowing his policy to mature the dividends 
would be applied when he took his paid-up policy. 

The said agent Farr further represented that the policy would be 
non-forfeitaLle, and by his representations the insured understood 
that after the payment of his first premium, his policy would have 
some value if he failed to make further payments. I do not find 
that Farr so represented the matter to him or was aware that he so 
understood it. The defendant company, by its circular issued in 
1868, gives occasion for such conclusion by using the following lan- 
guage: “And above all do not regard the amount paid for an 
insurance on your life as money spent never to be recalled, but as an 
investment which is sure to be returned to you or your heirs.” The 
same circular contains the following: “With limited payments 
adopted by this company, the non-forfeiture plan must commend itself 
to every thoughtful person, as it enables one to pay the whole pre- 
mium during those years when he is best able to lay by something 
for the future and to cease his payments without loss whenever they 
become a burden.” * * “Should future payments cease after not 
less than two have been made, the policy is not void, but remains 
binding by its terms without further payment of premiums for as 
many tenths, fifteenths, or twentieths of the sums insured as there 
have been annual payments paid. The non-forfeiture policies of 
the company are so written that the payment of two annual premiums 
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render them binding for the amount of the insurance paid for, 
without further attention on the part of the holder, thus obviating 
all possible danger of loss either through inattention or inability to 
meet subsequent payments.” 

The same circular also defines non-forfeiture policies as “those 
which upon the payment of a certain number of premiums entitles 
the holder in case of inability to pay future premiums, to a paid-up 
policy for a certain portion of the amount insured.” 

I find that all the representations made by the agent Farr he wa; 
authorized to make by instructions from the general agent Thoma; 
Hale and by circulars issued by the defendant company. Relying 
upon these representations, Merrill T. Bruce made application for 
such ten-year endowment policy, which would, if kept on foot: till 
its maturity, become a perfected claim against the company in twelve 
years after its issue. And in response to said application he received 
an undertaking and contract of said insurance company that if the 
insured should pay said company on or before the 30th day of 
December of each year during the continuance of suid policy the 
sum of $104.86, the said insurance company would, within ninety 
days after due notice and satisfactory evidence of the death of said 
Merrill T. Bruce, or if the said Merrill T. Bruce should survive until 
the 30th day of December, A. D. 1882, they would pay the said 
Merrill T. Bruce the sum of one thousand dollars, less any indebted- 
ness which might have accrued from the insured to said company 
on account of said policy, if any such indebtedness then existed, 
upon certain conditions stated in said policy. 

Upon the receipt of this policy the orator paid the company the 
amount of the first premium by giving his note for the sum of 
$41.94 and by paying them the sum of $2.52 as interest in advance 
for one year upon said note and the sum of $62.92 in cash. On the 
30th day of December, 1871, the orator gave the defendant a note 
for a like amount and money in the same sum for the cash part of 
the premium andthe further sum of $5.04 as interest in advance 
upon said two notes. On the 30th day of December, 1872, the 
orator paid his premium and interest, $7.56, in a similar manner. 
And also on the 30th day of December, 1873, he paid his fourth 
premium and interest, $10.08, in a similar manner and all said pre- 
miums and interest were to the satisfaction of said company. Each 
of these four notes was made payable by its terms in twelve months 
after date. 

One of the stipulations of the policy issued by said company to 
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said Bruce was as follows, to wit: “That if after the receipt by this 
company of two or more annual premiums on this policy a default 
shall be made in the payment of any subsequent premium when 
due, then notwithstanding such default, this company will convert 
this policy into a paid up policy for as many tenth parts of the sum 
originally insured as there shall have been complete annual pre- 
miums paid when such default shall be made, provided that this 
policy shall be transmitted to and received by this company, and ap 
plication made for such conversion within one year after such 
default.” The said policy had also indorsed upon it the words, 
“Non-Forfeiture Endowment Policy,” and the words “ Non-Forfeit- 
ure Endowment Policy with Profits ” appear upon the margin of the 
bedy of said policy. 

Merrill T. Bruce, relying upon the above-recited stipulations and 
the words and expressions upon the back and margin of said policy, 
as above set forth, and the representations of said Farr, agent, to the 
same effect and understanding from them that if at any time he 
should cease to make paymeuts of his premiums that the policy 
would not be forfeited, but that he should receive his share of the 
profits of said company during the time he should make payments, 
and the stipulation that after he had paid two or more complete an- 
nual premiums, they would on application convert his policy into a 
paid-up policy for as many tenth parts of the sum originally insured 
as there had been complete annual payments of premiums, decided 
to make no further payments of premiums and did on the Ist day of 
November, A. D. 1875, and within one year after default in payment 
of his premiums, transmit said policy to the said defendant com- 
pany, and did make application for the conversion of said policy into 
a paid-up policy according to the terms of said contract. The said 
policy was received by the said company at its office in Hartford, 
Conn, on or before the 10th day of November, A. D. 1875, and 
vithin one year after his default in payment of his premium. There 
Was no correspondence or communication between the company and 
the insured after November 10th, 1875, until he, Bruce, the insured, 
was in Hartford, in 1876, when the company delivered him his old 
policy, and never any correspondence or communication with said 
company by said Bruce, the insured, thereafter at any time. The 
defendant company have never issued to said Merrill T. Bruce or to 
the orator such paid up policy or tendered such policy to him or to 
any person for him, nor has the defendant in any way paid or satis- 
fied, or offered to pay or sitisfy the said Merrill T. Bruce or the ora- 
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tor for the interest of the said Merrill T. Bruce in said policy, or his 
rights under said policy except as follows :— 

Upon receipt of Merrill T. Bruce’s application for a paid-up policy, 
dated November 1, 1875, the insurance company replied, stating 
that there was outstanding against him four notes and interest 
amounting to $190, upon the payment of which they would issue to 
him a $400 policy at age 35 or at death prior to reaching age 35, but 
recommending that he surrender his said policy and take a new non- 
forfeiting and “ participating in profits” policy for $1,000, upon 
which the annual premium would be $20.80, on which they would al- 
low two premiums in advance and would return all the notes held by 
the company against him. 

There was no further correspondence between Merrill T. Bruce 
and the company. A year or two later the insured went to the 
home office at Hartford and got his policy. There was no evidence 
offered as to what passed between the insured and the company. 
After the appointment of orator administrator he applied through 
his attorneys, Belden & Ide, to the insurance company for a paid- 
up policy for the sum due the insured, Merrill T. Bruce. No pol- 
icy was forwarded or promised. 

On the 15th day of December, 1873, and prior to said Merrill T. 
Bruce’s default in payment of his premium under his policy, the 
said insurance company in accordance with a vote of its directors, 
taken at their meeting held December 2, 1873, issued a circular dated 
on said 15th day of December, 1873, notifying its policy-holders of 
a change of plan of said company in conducting their business by 
which change the company abandoned the percentage plan and 
adopted in its stead a plan “ based upon the actual contribution to 
surplus by the policies participating, with a view to making an an- 
nual distribution of surplus upon all policies instead of deferring 
the same four years.” Setting forth that the reason of above action 
is that “the experience of this company and the experience of other 
companies, older, carefully managed and successful, has demon- 
strated the impracticability of sustaining a yearly dividend of 50 
per cent upon life, and 40 per cent upon endowment policies, such 
as this company has sustained during the past six years, and which 
it is the last of all the companies to abandon,” and further setting 
forth reasons why the action of said company in adopting the change 
would conserve the interests of the policy-holders. This circular is 
marked orator’s exhibit No. 5, and is attachec to and made a part 
of this report. 
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It was claimed by the orator that this change of plan was a prom- 
inent reason why Merrill T. Bruce decided to make default in pay- 
ment of further premiums upon his policy. Another reason was 
because Farr told insured that the premiums after the first pre- 
mium would grow smaller, while in fact they did grow larger. 


Ine & StarrorpD, for Oralor. 
Cuarues W. Porter, for Defendant. 
i} 


Powers, J. 

It is quite clear ‘that much inadmissible evidence was received by 
the master in the hearing before him. The testimony of Blodgett 
and Dewey and certain exhibits offered in connection therewith were 
objected to by the defendant, but the objection is not available in 
this court. Sec. 730 R. L. declares that “no questions in regard to 
the admission or rejection of evidence by the masters shall be heard 
in the supreme court, unless such objection is made by exception, 
duly filed, to the report, in the court of chancery.” No such excep- 
ticn was filed in this case and we must give effect to the statute as it 
reads. 

The first question arising upon the master’s report is whether the 
policy in question has been forfeited so that the right to a paid-up 
policy has been lost. 

The annual premium payable on Bruce’s policy in advance was 
$104.86. Under the rules of the company this could be paid in 
cash, or one-half in cash and the other half by note running one year, 
the interest thereon being paid in advance. 

Bruce paid his annual premiums on the half-cash and half-note 
plan for four years and then claimed a paid-up policy for four-tenths 
of the sum insured. 

It was represented to Bruce before taking his policy by Farr, the 
company’s agent, and by circulars issued by the company, that the 
policy would be non-forfeitable after the payment of two annual 
premiums. In one of the circulars the company uses this language. 
“Should future payments cease after not less than two have been 
made, the policy is not void, but remains binding by its terms with- 
out further payment of premiums for as many tenths * * * of the 
sum insured as there have been annual premiums paid. The non- 
forfeiture policies of the company are so written that the payment of 
two annual premiums render them binding for the amount of the 
insurance paid for, without further attention on the part of the 
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holder, thus obviating all possible danger of loss either through in- 
attention or inability to meet subsequent payments.” 

When the policy was issued it provided in its 3d condition that 
if the assured shall not pay the said annual premiums on or before 
noon of the several days hereinbefore mentioned for the payment of 
the same and the interest annually in advance on any outstanding 
premium notes which may be given for any portion thereof, or shall 
not pay at maturity any notes or obligations given for the cash por- 
tion of any premium of part thereof, then and in every such case, this 
policy shall cease and determine, and said company shall not be lia- 
ble for the payment of the sum insured or any part thereof, except 
as hereinafter provided. The 4th condition then follows, “ That if, 
after the receipt by this company of two or more annual premiums 
upon this policy, default shall be made in the payment of any subse- 
quent premiums when due, then notwithstanding such default, this 
company will convert this policy into a paid-up policy for as many 
tenth parts of the sum originally insured as there shall have been 
complete annual premiums paid when such default shall be made.” 

The language of these conditions leaves no doubt as to the right 
of Bruce to a paid-up policy for four-tenths of the sum for which he 
was insured. If the language was ambiguous, Bruce had the right 
to construe it as the company had declared its meaning in the cir- 
cular above referred to. But we think it needs no extraneous aid in 
its construction. 

The very end aimed at in offering and receiving the reduced or 
paid-up policy is, as the company’s circular declares, to obviate “all 
possible danger of loss.” The paid-up policy issues as a redemp- 
tion from a forfeiture of the original policy which otherwise would 
“cease and determine,” for non-payment of premiums. It can issue 
only in case two full premiums have been paid, and if so many have 
been paid, the right to it is given to the policy-holder by the origi- 
nal policy itself. Thus his right to it is a contract right that inheres 
in the original policy. When issued it is not in itself subject to for- 
feiture for future non-payment of premiums. If any are payable 
in cash, notes, or interest, the company must stand for their collec- 
tion on the promise of the policy-holder to pay. If the paid-up 
policy could be forfeited for future non-payment of premiums, it 
becomes a delusion and a snare. The policy-holder is no better off 
than before, so far as the risk of forfeiture is concerned. May on 
Insurance, Secs. 345 and 363. The paid-vp policy issues for so 
many tenths of the sum insured as annual payments have been made 
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and is based on the theory that insurance to such amount has been 
fully paid for. 

When Bruce elected to stop his payments he was at once entitled to 
have his policy converted into a paid-up policy freed of all risk of 
forfeiture for non-payment of future premiums. Such paid-up 
policy would not mature, however, till the end of the twelve years it 
had originally to run unless Bruce sooner died. At maturity of the 
policy the company had the right, by the terms of the policy, to 
deduct from the sum payable all indebtedness due the company on 
account of the policy. 

In the case of Mary A. Cowles vs. this same company, Vol. 1. 
N. E. Reporter, Rochester Ed., 247, the precise question here made 
arose upon the same kind ofa policy. The company claimed that 
the reduced or paid-up policy had been forfeited by the non-payment 
of interest on three premium notes. Says Doe Ch. J.: “The for- 
feiture claim qualified by the provision for a ‘paid-up’ policy does 
not mean that the reduced, ‘ paid-up,’ ‘non-forfeiture’ insurance is 
annually forfeitable for non-payment.” And again, “The original 
contract did not make the non-payable forfeiture claim applicable 
to the promised ‘ paid-up’ policy into which the original could be 
converted.” 

The master says that the company regarded notes given for part 
of the annual premiums as loans made to the policy-holder. Upon 
its own theory then, a failure to pay interest on such notes does not 
work a forfeiture: May on Insurance, Sec. 345 and cases cited. 

The case at bar is unlike Patch vs. Ins. Co., 44 Vt, 481. There 
the question arose upon the construction of a paid-up policy, issued 
in place of a former one surrendered, which contained an express 
stipulation that certain sums of interest should be paid in advance. 
The action was assumpsit on the paid-up policy, and no question 
was made whether the paid-up policy was such in form as the in- 
sured was entitled to, such as it was he accepted it, and the action 
was upon it in the form it was issued and accepted. 

The orator being entitled to a paid-up policy, the question next 
arises as to its amount. 

The time for the maturity of the policy having arrived, to avoid 
circuity of action a decree may be passed for the part payment of 
the amount of the policy to which the orator is entitled. Equity 
will treat that as already done which should have been done. 

The defendant is entitled to deduct from the $400, which the 
paid-up policy should have issued for, the outstanding notes and 
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interest thereon held by it, less any dividends or profits in its hands 
that properly belong to such policy. The policy itself is described 
in the margin as a “non-forfeiture endowment policy with profits.’ 
But the policy is silent respecting the meaning of “ profits ” in this 
indorsement, and we are left to ascertain the meaning from other 
sources. 

Farr represented to Bruce that the profits to which he would be 
entitled would come in the way of dividends which would be paya- 
ble after four annual premiums had been paid, and that if he took 
a paid-up policy, the dividends would be applied when he took such 
policy. The question is not what profits the company ought to have 
earned, but what in fact it did earn. The company was bound to 
conduct its business in a way to preserve its solvency. It owed this 
duty to all classes of its policy-holders, and Bruce, as one of them, 
had no right to share in any plan of distribution of profits that 
worked insolvency. When the company then discovered that the 
percentage plan was disastrous to the common interest of the policy- 
holders, it became a duty grounded in the very theory of insurance 
to adopt some other plan that would best subserve the interests of 
all persons for whom it acted. 

The change to the contributive plan was warrantable, and Bruce 
was entitled to dividends made under it of $24.57 for four years. 

The decree is reversed and the cause remanded with directions 
to enter a decree for the orator to the effect that he is entitled to a 
paid-up policy on the life of his intestate for the sum of $293.91 as 
of December 30, 1882, and to avoid circuity of action that the de- 
fendant be ordered to pay the orator said last-mentioned sum with 
interest thereon from December 30, 1883, with costs of suit. 
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SUPREME COURT OF OHIO. 
Error to the District Court of Ross County. 


CONNECTICUT MUTUAL LIFE INS. CO. 
Us. 
PYLE.* 


The provisions of a life insurance policy are construed and applied like the 
terms of any other contract, and such provisions may render the policy 
void, ab initio, by the terms of the same and the failure of warranty. 

When a life policy is issued and accepted upon the expressed condition that 
the answers and statements of the application are warranted true in all 
respects, and that if the policy be obtained by any untrue answer or state- 
ment, or by any fraud, misrepresentation, or concealment, the policy shall 
be absolutely null and void;’’ and, as to matters material to the risk, 
some of the answers and statements are untrue in fact, though made with- 
out actual fraud and under an innocent misapprehension of the purport of 
the questions and answers ; no contract of insurance is thereby made, and 
the policy does not attach, but it is void, ab initio. 

When, for such a policy, premium has been paid by the applicant to the in- 
surance company, such payment may be recovered back. 


August 1, 1878, Jeremiah Pyle brought suit against the Connect- 
icut Mutual Life Insurance Company, to recover back the premium 
paid for a policy that the company had canceled. 

Pyle in his petition says : That on August 21, 1872, the defendant, 
by its agent, one John A. Nipgen, duly authorized to take applica- 
tions for life insurance in the company of defendant, and to receive 
the cash premium thereon, applied to plaintiff at his home, “ Pyle 
Farm,” in Ross County, and requested him to take a policy of in- 
surance in defendant’s company upon the life of plaintiff. At first 
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* Opinion filed, Jan. 26, 1886. 
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plaintiff refused to do so on account of having no money, when Nip- 
gen offered to advance to or loan plaintiff the money to make the first 
payment on the policy, to which proposition plaintiff acceded, and 
then told Nipgen that he, plaintiff, had failed in getting a policy of 
insurance in June, 1871, in the Charter Oak Insurance Company, of 
which Mr. Schutte was agent, on account of something being the 
matter with his pulse. Nipgen then asked plaintiff if the applica- 
tion had been sent to the company. Plaintiff replied that it had not 
as he knew of, to which Nipgen responded that if it had not gone 
any further than that, it did not make any difference; and thereupon 
plaintiff agreed with defendant, acting by its agent, to make appli- 
cation for a policy of insurance upon his life in defendant’s company 
for the sum of ten thousand dollars, the same to be paid at the office 
of defendant in Hartford, Connecticut, to Ede Pyle, wife of plaintiff, 
if she survived him; if not to the children of plaintiff, or their legal 
representatives, etc. The said Nipgen, having a blank application, 
then commenced asking plaintiff the questions required to be asked 
of an applicant by the “statement of particulars respecting the 
person whose life is proposed for insurance, and which statement 
forms a part of the contract of insurance,” and which are the same 
questions attached to the policy afterward issued by defendant, and 
plaintiff answered them until Nipgen came to the question : “ Has 
any company ever declined to grant insurance on your life?” when 
he, said Nipgen, said he would just answer that question “ No.” 
Plaintiff told him “ it was something he knew nothing about; that he 
could do just as he pleased about that.” Said Nipgen thereupon 
put down, in answer to said question, “ No.” Plaintiff and Nipgen 
on the same day went to Hallsville to Doctor Gildersleeve, who, 
owing to the absence of the regular examining physician of the de- 
fendant, examined plaintiff, and thereupon Nipgen told Gildersleeve 
to answer all the medical questions “No,” meaning the ‘‘ questions 
to be answered by the medical examiner of the Connecticut Mutual 
Life Insurance Company,” and they were so answered. Plaintiff 
then signed said application for his wife and himself as required, and 
executed his note, payable to the order of Nipgen at the First Na- 
tional Bank of Chillicothe, Ohio, four months and ten days after date, 
for the sum of $219.20, with interest, being the amount of “ cash ° 
premium ” required to be paid, and which note having been in- 
dorsed by Nipgen, plaintiff afterward at maturity paid. The appli- 
cation was sent to the company and a policy, No. 119,633, of date 
August 31, 1872, in said amount on plaintiff’s life, issued, and shortly 
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afterward delivered to plaintiff. Upon reading the policy, about a 
month afterward, plaintiff found it contained, among others, the fol- 
lowing conditions and agreements :— 

“This policy is issued and accepted upon the following express 
conditions and agreements: 1. That the answers, statements, rep- 
resentations, and declarations, contained in or indorsed upon this 
application for this insurance—which application is hereby referred 
to and made part of this contract—are warranted by the insured to 
be true in all respects; and that if this policy has been obtained by 
or through any fraud, misrepresentation, or concealment, that this 
policy shall be absolutely null and void. * * * 4. That in every 
case in which this policy shall cease and determine, or shall become 
null and void, all premiums paid in respect of the same shall be for- 
feited to the company.” 

At the foot of the application, and a part thereof, is the following : 

“Tt is hereby declared and warranted that the above are fair and 
true answers to the foregoing questions; and it is acknowledged and 
agreed by the undersigned that this application shall form a part of 
the contract of insurance, and that if there be, in any of the an- 
swers herein made, any untrue or evasive statements, or any misrep- 
resentations or concealment of facts, then any policy granted upon 
this application shall be null and void; and all payments made 
thereon shall be forfeited to the company.” 

Plaintiff then called on Nipgen, and referring him to the terms of 
the policy, told him that he thought it was of no account, owing to 
the answer “No” to the question whether any company had ever 
declined to grant insurance on his life. He said that the plaintiff 
should bring the policy in and get it corrected, and that he would 
write to the company about it. 

Plaintiff took the policy to Nipgen and Nipgen wrote to the com- 
pany stating that said question should have been answered “ Yes,” 
instead. of “No,” and stated how far the Charter Oak matter had 
gone in plaintiff's case. Plaintiff signed the letter, and Nipgen 
mailed it. About three or four weeks afterward, plaintiff inquired 
of Nipgen about the matter, and was told that the company had said 
that plaintiff had better go before Doctor Scearce and be re-exam- 
ined. About a week after plaintiff did so, and was asked about his 
heart, and answered that it bothered him sometimes; that after 
working hard he got weak and nervous sometinies; that he took 
whiskey and ginger for it. Plaintiff left, and they made out the 
application. Plaintiff called on Nipgen repeatedly about the matter, 
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and he claimed that he had not yet heard from the company; then 
about two months after, that the application, meaning the new or 
corrected one, had been mislaid in the Cincinnati office of defendant. 
Then Nipgen and Scearce made out another application and sent it 
on. This was the third application, and was made without the 
knowledge of plaintiff. When plaintiff again called on Nipgen, he 
was informed by him that the company had declined his application. 

There were attempts to get a new or corrected policy in place of 
the original one. 

On August 1, 1873, or thereabouts, plaintiff informed Nipgen that 
he was ready to make payment whenever he, Nipgen, would get it 
fixed. The defendant, upon receiving the third application, and 
without the knowledge or consent of plaintiff, canceled and annulled 
said policy of August 31, 1872. This was, as plaintiff thinks, at 
about the expiration of one year from the time it was issued. Upon 
being informed of said cancelation of said policy, some time in Sep- 
tember, 1873, the precise time not now remembered, plaintiff de- 
manded from said agent and said company the repayment of his 
money so paid as premium, which was refused. 

Wherefore plaintiff prays judgment against said defendant for said 
sum of $219.20, with interest thereon, from August 31, 1872; or if 
the court shall be of opinion that an action to recover back the 
money paid is not the proper action, then that the plaintiff may re- 
cover from the defendant the sum of $500, his damages herein sus- 
tained; or that defendant, upon being paid the back premiums on 
said policy, may be ordered to rescind the cancellation and annulling 
of said policy, and to correct the same as to said answer mentioned, 
according to the fact, and for other proper relief. 

A demurrer to this petition was overruled, and the insurance 
company answered, denying that plaintiff “told Nipgen that he, 
plaintiff, had failed in getting a policy of insurance in June, 1871, in 
the Charter Oak Insurance Company, of which Mr. Schutte was 
agent, on account of something being the matter with his pulse;’ 
that “ Nipgen then asked plaintiff if the application had been sent 
to the company;” that “ plaintiff replied that it had not as he knew 
of, to which Nipgen responded that if it had not gone farther than 
that it did not make any difference,” and says that no such conver- 
sation took place between the plaintiff and said Nipgen; also the 
company denied other specific allegations, but 1t did not deny that 
its agent, Nipgen, wrote the application. 

To this answer plaintiff replied, denying some specific allegations 
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of the answer. On the trial, by request of defendant, the court 
found as its conclusions of fact that in addition to the facts admitted 
by the pleadings, that several of the answers to questions contained 
in the application of the plaintiff, on which the policy of insurance 
was issued, were erroneously answered, which answers were, by the 
terms of the policy, made warranties; but the court further finds that 
all of said questions so erroneously answered, were answered by 
the plaintiff under an innocent misapprehension of the purport of 
the questions and the answers, and the answers that should have been 
made thereto, and without any intent to perpetrate a fraud of any 
kind upon the defendant. The court further finds that the untruth 
of several of said answers was upon questions material to the risk, 
and that by the terms of said policy and the application which be- 
came and was a part thereof, the untruth of said answers consti- 
tuted breaches of the warranties in respect thereof contained in said 
policy, and that by its terms the breach of said warranties was to 
make said policy null and void. 

The court finds as conclusions of law that the plaintiff is not en- 
titled to have the cancellation of said policy of insurance set aside, 
nor to have the same reformed in any particular, and that the same 
is wholly void and of no efiect whatever, and was so from the mo- 
ment it was issued. 

The court further finds as a conclusion of law that the plaintiff is 
entitled to recover of the defendant the sum of $219.20. the pre- 
miuin paid, with interest from the 21st day of August, 1872, to 
which the defendant, by counsel, excepted. 

A motion for a new trial was overruled and the ruling excepted te; 
and judgment was entered for Pyle. The district court affirmed 
this judgment, and plaintiff in error now seeks to reverse these judg- 
ments. 


Lawrence T. Neat and Vanmerer & Turocgmortoy, for Plaintiff in 
Error. 

Crark & McDovaat, for Defendant in Error. 

Fouert, J. 

In filing up the application for this policy, Nipgen was the agent of 
the insurance company and was not the agent of Pyle: Insurance 
Co. vs. Williams, 39 Ohio St., 584. And though the application was 
thus made, the policy was canceled for its untrue statements, inno- 
cently made on the part of Pyle. 

The application and the policy together form the contract. The 





266 Report of Decisions. [| April, 


terms of the contract are plain and free from doubt or ambiguity. 
It is agreed in the application “that this application shall form a 
part of the contract of insurance, and that if there be, in any of the 
answers herein made, any untrue or evasive statements, or any mis- 
representations or concealment of facts, then any policy granted 
upon this application shall be null and void.” 

And the policy provides that : ‘ This policy is issued and accepted 
upon the following express conditions and agreements : 1. That the 
answers, statements, representations, and declarations, contained in, 
or indorsed upon the application for this insurance—which applica- 
tion is hereby referred to and made part of this contract—are war- 
ranted by the insured to be true in all respects; and that if this 
policy has been obtained by or through any fraud, misrepresenta- 
tion, or concealment, that this policy shall be absolutely null and 
void.” 


1. Did the policy ever attach or was it ever valid ? 


The court finds as conclusions of fact that “several of the answers 
to questions contained in the application of the plaintiff, on which 
the policy of insurance was issued, were erroneously answered;” 
and the “ court further finds that the untruth of several of said an- 
swers was upon questions material to the risk, and that, by the 
terms of said policy and the appheation which became and was a 
part thereof, the uniruth of said answers constituted breaches of 
the warranties in respect thereof contained in said policy, and that 
by its terms the breach of said warranties was to make said policy 
null and void.” 

And the court find as a conclusion of law that the policy “is 
wholly void, and of no efiect whatever, and was so from the momeut 
it was issue J.” 

But the plaintiff in error insists that the policy took effect and 
was in force until it was canceled. To sustain such a claim would 
ignore the expressed terms of both the application and the policy, 
as well as the cause of the cancellation of the policy. These terms 
the plaintiff in error has never waived, but it has insisted upon them 
and acted upon the strict letter of the agreement, and has canceled 
the policy. 

This is not a new question in the courts. In the case of Clark vs. 
Man. Ins. Co., 2 Woodb. & M., 472, the court held: “ A warranty is 
generally a stipulation made and described in the policy itself, and 
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must be complied with, whether material or not.” Where a material 
fact is suppressed in such representations, the insurance is avoided, 
and the policy does not attach, whether the suppression happens by 
neglect or fraud.” 

In Friesmuth vs. Agawam Mutual Fire Ins. Co., 10 Cush., 587, 
“the application contained an untrue representation that the prop- 
erty was unincumbered,” and the court held “that the policy was 
wholly void.” In Foot vs. Aitna Life Ins Co., 61 N. Y., 571, the 
court held : “If a policy of insurance declare that the statements 
made in the application shall be part and parcel of the policy, such 
statements become warranties and must be true, whether material 
or not.” 

“A contract of insurance, like other contracts, is avoided by an 
untrue statement by either party as to a matter vital to the agree- 
ment, though there be no intentional fraud or misrepresentation :” 
Co-operative Life Ass’n of Miss. vs. Leflore, 53 Miss., 1. 

On a similar contract the Supreme Court of the United States in 
Jeffres vs. Life Ins. Co., 22 Wall., 47, held : ‘‘ Any answer untrue in 
fact, and known by the applicant for insurance to be so, avoids the 
policy, irrespective of the question of the materiality of the answer 
given, to the risk.” And in the opinion Mr. Justice Hunt. says: 
“Nothing can be more simple. If he makes any statement in the 
application it must be true. If he makes any declaration in the ap- 
plication it must be true. A faithful performance of this agreement 
is made an express condition to the existence of a liability on the 
part of the company.” And this is approved in the case of Adtna 
Life Ins. Co. vs. France, 91 U. S., 510, and there the court also held 
“that the company was not liable if the statements made by the in- 
sured were not true. The agreement of the parties that the state- 
ments were absolutely true, and that their falsity in any respect 
should void the policy, removes the question of their materiality 
from the consideration of the court or jury.” 

This court, in Union Mutual Life Ins. Co. vs. McMillen, 24 Ohio 
St., 67, held : “ Where a life policy is made and accepted upon the 
expressed condition that if the annual premium is not fully paid 
within the time specified, the policy shall be null and void, and 
wholly forfeited, the failure to pay the premium avoids the policy;” 
and that was where the policy had attached. But in such a case, in 
Insurance Co. vs. Bernard, 33 Ohio, 459, the court held, where “the 
uniform custom of the insurance company has been to give notice of 
the time when the premiums fall due, and to collect the same at 
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the residence of the policy-holder, through a local agent residing in 
his neighborhood, good faith requires that this mode of collection 
should not be discontinued, and payment required at the company’s 
office, without notice to the insured.” 


There are mistakes in policies that may be disregarded or cor- 
rected, and the policy enforced. See Harris vs. Columbiana Co. Mut. 
Ins. Co., 18 Ohio, 116; Insurance Co. vs. Williams, supra. But in 
this case the court did not err in holding the policy “is wholly void 
and of no effect whatever, and was so from the moment it was is- 
sued.” 


2. Should the premium be returned,? 


The court finds as a conclusion of law that Pyle is entitled to re- 
cover of the insurance company the premium paid, with proper in- 
terest. The court thus held, not only because the policy was void 
ab initio, but because it also found “that all of said questions so 
erroneously answered, were answered by the plaintiff under an in- 
nocent misapprehension of the purport of the questions and the an- 
swers, and the answers that should have been made thereto, and 
without any intent to perpetrate a fraud of any kind upon the de- 
fendant.” 


There was no actual fraud, at least on the part of Pyle. 

On this policy no risk ever attached. 

In 1877, in the case of Lyrie vs. Fletcher, Cowp., 666, 668, Lord 
Mausfield stated the general rule to be: “That where the risk has 
not been run, whether its not having been run was owing to the 
fault, pleasure, or will of the insured, or to any other cause, the pre- 
mium shall be returned. Because a policy of insurance is a con- 
tract of indemnity. The underwriter receives a premium for running 
the risk of indemnifying the insured, and whatever cause it be owing 
to, if he does not run the risk, the consideration for which the 
premium or money was put into his hands, fails, and therefore he 
ovght to return it.” 

In 1800, in the case of Delavigne vs. United Ins. Co., 1 John. Cas., 
310, the court held : “Where a policy becomes void by a failure of 


the warranty, the insured is entitled to a return of the premium, if 
there be no actual fraud.” 


“Where a policy is avoided by concealment or by misrepresenta- 
tion not fraudulent, the assured is entitled to a return of the pre- 
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mium, and the policy is conclusive evidence of the receipt of the 
premium by the insurer :” Anderson vs. Thornton, 8 Exch., 425. 

And such if now the general rule. See 3 Kent, 341; May, 
Ins., § 4. 

The rule is different where the risk has attached, or there is act- 
ual fraud. 

Yet it is urged here that “ we must leave the premium paid by 
the insured to be disposed of according to the terms of his contract 
with the insurer.” No such terms exist. 

There is no contract between Pyle as the “insured” and the 
company as the “insurer.” Under this policy Pyle never was in- 
sured, and the company never was an insurer of Pyle. The policy 
has always been void, and this claim, based on the contract, is as 
void as the policy. From all that appears, Pyle was not in fault, and 
the agent should not have obtained the premium, and the insurance 
company should not retain Pyle’s money. 

Of course we have not considered how far the provisions of such a 
policy may be waived by the acts of the parties, nor to what extent 
such parties may be bound by their subsequent acts and in connec- 
tion with such provisions, and what was done in procuring such ap- 
plication and policy. 


The court did not err, and the judgment is affirmed. 
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UNITED STATES CIRCUIT COURT OF COLORADO. 


EDWARD A. SPERRY er at. 
US. 
SPRINGFIELD FIRE & MARINE INS. CO.* / 


The policy which was originally on stock in a building used as a store, was 
subsequently extended to cover stock in an adjoining building used as a 
warehouse. The policy provided that it should be void if among other 
things nitro-glycerine should be kept. 

Held, That dynamite or giant powder was nitro-glycerine within the meaning 
of the policy, 

Held, That the keeping ofsuch dynamite in the warehouse avoided the policy. 

Held, That such a provision cannot be waived by a parol agreement at the 
time of application. 

Held, That a custom as to keeping cannot prevail against a direct prohibition 
in the policy. 


Wetts, Macon & McNgat, for Plaintiffs. 
Marxuam & Ditton, for Defendants. 


Hattert, J. (orally). 

Edward A. Sperry and others, partners under the name of Sperry 
Brothers & Co., doing business at Garfield, in this State, brought 
suit against the Springfield Fire & Marine Insurance Co. on a policy 
issued to them on the 23d day of November, 1882, for the sum of 
$1,000. The loss occurred in the month of October, 1883, within 
the life of the policy. . The policy as originally issued described only 
a building used as a store by plaintiffs in the town of Garfield; on 
the 26th of March, 1883, the policy was extended so as to cover 
stock in an adjoining building used by plaintiffs as a warehouse, 
The argument in respect to that matter is set up in the answer, and 


— 


* Decision rendered, January 29, 1886. 
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is as follows : “ The portion of the within stock having been moved 
into the one-story, frame building connecting witb the original lo- 
cation, this policy is made to cover said stock now in the two build- 
ings connecting.” That is all of the subsequent agreement relating 
to the stock in the warehouse, so that after this extension of the 
policy the covenants and agreements, and all the provisions of the 
policy must be taken to relate to the warehouse as well as to the 
building in which the store was kept and which alone was specified 
in the policy as originally drawn. 

This policy contuined a clause quite usual in such instruments, 
avoiding the policy if certain things should be done by the insured, 
amongst other things this was specified :— 


If the assured shall keep gunpowder, fireworks, nitro-glycerine, phos- 
phorous, saltpeter, nitrate of soda, petroleum, or any of its products, naphtha, 
gasoline, benzine, benzole, or benzine varnish, or keep or use camphene, 
spirit gas, or any burning fluid, chemical oils, without written permission in 
this policy, then and in every such case, this policy is veid. 


The question arises upon the clause so far as it relates to nitro- 
glycerine. It is fully established in the evidence that there was a 
large quantity of what is called dynamite or giant powder in the 
warehouse attached to the main building, and which was brought 
within the terms of the policy by this agreement of March 26, 1883. 
If dynamite or giant powder is to be regarded as nitro-glocerine, 
then the keeping of it was forbidden by this provision of the policy. 
I understand the position of the plaintiffs to be that it cannot be so 
regarded; that it is a distinct and separate article from nitro-glycer- 
ine, and the policy cannot be avoided unless it was expressly named 
in the policy as dynamite or giant powder. It appears in evidence 
also, and it sufficiently appears also from. the definitions given of 
dynamite, that the effective agent in that compound is nitro-glycer- 
ine, I have not found giant powder mentione in any of the dietion- 
aries or works to which I have been able to refer on that subject. 
In the edition of 1860 of the American Encyclopedia, neither nitro- 
glycerine nor dynamite are mentioned. In the last edition of the 
Encyclopedia Britannica, dynamite and nitro-glycerine are each 
mentioned, and something of the history of them is given. 

First as to nitro-glycerine, it is said here that it was discovered 
by Sobrero in 1846. Then the elements of it are given, and how it 
is made, and some description of it. “The first attempts to utilize 
the explosive power of nitro-glycerine were made by Nobel in 1863; 
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they were only partially successful until the plan, first applied by 
General Pictot in 1854, of developing the force of gunpowder in the 
most rapid manner and to the maximum extent through the agency 
of an initiative detonation, was applied by Nobel to the explosion of 
nitro-glycerine. Even then, however, the liquid nature of the sub- 
stance, though advantageous in one or two dixections, constituted a 
serious obstacle to its safe transport and storage, and to its efficient 
employment; it was therefore not until Nobel hit upon the expedient 
of producing plastic, solid preparations by mixing a liquid with solid 
substances in a fine state of division, capable of absorbing and re- 
taining considerable quantities of it, that the future of nitro-ylycerine 
as one of the most effective and convenient blasting agents was se- 
cured; charcoal was the first absorbant used, eventually the silicious 
(infusorial) earth, known as “ kieselghur,” was selected by Nobel as 
the best material for producing dynamite (which see), as it absorbs 
after calcination from three to four times its weight of nitro-glycer- 
ine and does not part with it easily when the mixture is submitted 
to pressure or frequent alterations of temperature.” Then in the 
conclusion of the article he says : “ The most recent and most per- 
fect form in which nitro-glycerine is now used is called blasting gel- 
atin. This material, also invented by Nobel, 1s composed of the 
liquid and of a small proportion of so-called “ nitro-cotton,” which 
consists chiefly of those products of the action of nitric acid on cel- 
lulose which are intermediate between collodion-cotton and gun- 
cotton; * * * * * * blasting gelatin is rapidly replacing 
dynamite in some of its applications, and is already extensively man- 
ufactured in different countries.” At the head of this article the 
synonyms of nitro-glvcerine are “glonoin, glonoin oil, dynamites, 
blasting gelatin.” 

In the article entitled dynamite, there is some reference to the 
substances used fer compounding them. In this article it is stated 
that the first application of it was made by Nobel in 1863, who used 
gunpowder soaked with it for blasting. Then the use of kiesel- 
ghur is referred to, and further on it is said that : “ Another defect 
is its liability to part with a portion of its nitro-glycerine, espe- 
cially when in contact with porous substances, such as the paper of 
cartridges and wrappers. That for the manufacture of dynamite 
the best absorbents are kaolin, tripoli, alumina, and sugar; the last 
like alum. The material employed in Mr. Horsley’s preparation has 
the advantage of being separable from associated nitro-glycerine 
by solution in water. Dynamite as made by M. P. Champion, con- 
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sisted of twenty to twenty-five parts of nitro-glycerine, with seventy- 
five to eighty parts of finely pulverized, burnt clay from glass works; 
and in some explosives sold as dynamite, a mixture of sawdust and 
chalk is substituted for silicious substances.” 

From what is stated here, it is apparent that almost anything 
which will take up the nitro-glycerine and hold it until it may be 
needed for use in the proportion of one-fourth or one-fifth of the 
whole quantity will make an explosion of this kind; and it is quite 
natural that each manufacturer or each person who may discover a 
new agent for conveying it should give it a new name, as in this art- 
icle on nitro-glycerine in this volume of the Encyclopzedia Britannica, 
names are given which are not in use at all in this country. I have 
looked in the last edition of Webster's dictionary, and “glonoin, 
glonoin oil, and blasting gelatin, are not referred to at all; and yet 
in this article it is said that blasting gelatin is regarded as the best 
form in which it can be used, and the names which are in common 
use in this country as giant powder, Atlas powder and Hercules pow- 
der, and the like, are not found in the last edition of the dictionary— 
all of these substances are of such recent discovery and use that it 
has only been within a few years that they have come into the books 
at all. Dynamite is not defined in the edition of Worcester’s dic- 
tionary of 1870, and nitro-glycerine not in any of the dictionaries to 
this day; it is only in scientific works and in encyclopedias. That 
is certainly the first word that was adopted to describe this agent as 
derived from nitric acid and glycerine, and it seems to me to be per- 
fectly clear that whatever new names may now be given to the va- 
rious compounds in which nitro-glycerine is the active and effective 
force, that they are all well enough described in a policy of insur- 
ance by the term nitro-glycerine. It is pretty certain that some of 
these names which are now in use were not known at the time this 
policy was issued, only two or three years ago. Dynamite was then 
known, and perhaps was in more general use to describe this sub- 
stance than nitro-glycerine, but as nitro-glycerine is the base and 
the force which is used in this explosive, I think that it must be 
said that any of these compounds are meant by the use of that 
name in a policy of insurance; so that the keeping of this giant 
powder or dynamite, or by whatever name it may be known, in this 
storehouse, was forbidden by this policy. In that feature it differs 
from some other cases that were tried in this court, in which judg- 
ment was rendered for the plaintiffs, inasmuch as this policy covers 
the warehouse, and the other policies did not relate to a warehouse. 
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It was thought in those cases that inasmuch as the companies had 
forbidden the keeping of nitro-glycerine in the store, and had not 
inserted any provision in the policy as to keeping it near the store, 
they could not complain of the circumstance that it was kept in a 
building adjoining the store; but if giant powder and dynamite as 
described by the witnesses are nitro-glycerine, it is directly forbid- 
den by the terms of this policy, and the policy declares that the 
keeping of such an article will make it void; that is the result unless 
there was some permission given at the time of the issuance of the 
policy which would come within the terms of the clause which I 
have read. As to that, it is to be observed that the policy provides 
that these articles are not to be kept without written permission in 
the policy. It is said that a Mr. Pomeroy, who examined the prem- 
ises with a view to other policies on the same stock some time prior 
to the date of this policy, was notified that dynamite was kept in the 
store, and that he expressly consented that it should be kept there. 
There is some question whether he was then acting as the agent even 
of the other companies who issued policies at that time, and whether 
this company can be affected by what he said at that time in re- 
spect to keeping dynamite. 

If, however, this policy is not to be affected by any parol agree- 
ment made at the time of the application for any policy, it is imma- 
terial and not necessary to consider whether he made such an 
agreement or not. In my judgment a provision of this kind in the 
policy cannot be waived or in any manner affected by. a parol un- 
derstanding at the time of the application for the policy, even if it is 
explicit and direct. In terms the policy provides that these things 
shall not be kept without written permission in the policy. On that 
subject there is a case in 15 Wallace, 664, Insurance Co. vs. Lyman. 
The point decided is not exactly that which arises in the case at bar, 
but the remarks of Mr. Justice Miller are to the point: ‘ Undoubt- 
edly a valid verbal contract for insurance may be made, and when it 
is relied on and is unembarrassed by any written contract for the 
same insurance, it can be proved and become the foundation of a 
valid recovery as in all other cases where contracts may be made 
either by parol or in writing. But it is also true that where there 
is a written contract of insurance, it must have the same effect as 
the adopted mode of expressing what the contract is, that it has in 
other classes of contract, and must have the same effect in exclud- 
ing parol testimony in its application to it that other written in- 
struments have.” And further on in the same opinion : “ We think 
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it equally clear that the terms of the contract having been reduced 
to writing signed by one party and accepted by the other at the 
time the premium of insurance was paid, neither party can abandon 
that instrument as of no value in ascertaining what the contract 
was, and resort to the verbal negotiations which were preliminary to 
its execution for that purpose. 

The doctrine is too well settled that all previous negotiations and 
verbal statements are merged and excluded when the parties assent 
to a written instrument as expressing the agreement.” I under- 
stand that to be the rule in this class of cases as well as in others; 
whatever took place between Mr. Pomeroy and these plaintiffs at the 
time the negotiations for this policy took place, assuming that he 
was agent of the company at that time, or at the time of the nego- 
tiation for any other policy is not to be shown in opposition to the 
express language of the policy. There was evidence also tending to 
prove that giant powder and such explosives were kept in stores of 
this kind in the mining districts, and a custom of that kind was re- 
lied on as relieving the plaintiffs from the provisions of the policy. 
In respect to any such custom, if it prevailed, that also was subject 
to the rule which obtains in respect to any parol agreement which 
may have been made affecting the terms of the policy. In Grace and 
another vs. American Central Ins. Co., 109 U. S., 278, it is said that 
“ An express written contract embodying in clear and positive terms 
the intention of the parties, cannot be varied by evidence of usage 
orcustom. In Barnard vs. Kellogg, 10 Wall., 383, this court quotes 
with approval the language of Lord Lyndburst, in Blackett vs. Royal 
Exchange Assurance Co., 2 Cromp & Jervis, 244, that ‘usage may 
be admissible to explain what is doubtful; it is never admissible to 
contradict what is plain.’ This rule is based upon the theory that 
the parties, if aware of any usage or custom relating to the subject- 
matter of their negotiations, have so expressed their intention as to 
take the contract out of the operation of any rules established by 
mere usage or custom.” Of course if the plaintiffs were forbidden 
to keep this article by the terms of the policy, they cannot bring in 
a custom or usage as avoiding that prohibition of the policy. If 
there is any such custom it cannot prevail against the express lan- 
guage of the policy; and if there was such a custom it could not 
relate to the quantity which was shown to have been kept on the 
premises. It was testified by the clerk that there was 400 pounds; 
Mr. Fulton testified that Mr. Sperry stated that there was 700 
pounds. Mr. Sperry, when his attention was called to it, conceded 
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that he had said something about dynamite, but did not admit that 
he had said it would avoid the policy; but he said nothing as to the 
quantity, apparently admitting that there may have been 700 pounds. 
The keeping of such a quantity of so dangerous a substance in such 
a place as that was a remarkable act of carelessness; it was danger- 
ous to the whole community to have such stuff as that in such quan- 
tity in a place where people are passing and repassing, and going 
in and out of the store to trade. 
I think plaintiffs are not entitled to recover. 


The judgment will be for defendant. 
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SUPREME COURT OF WISCONSIN. 


FITZGERALD, Apm’x, 
US. 
CONNECTICUT FIRE INS.’ CO.* 


The dwelling insured was only occupied by hands employed on the farm at 
such times as they were working in the neighborhood, and for the purpose 
of cooking their meals and sleeping. 

Held, That it was not occupied within the meaning of the policy. 

An explanation to the agent which would leave him to infer that the building 


was as a usual thing to be occupied by the farm hands, and which led him 

to indorse ‘‘now occupied for dwelling and farm purposes,” would not 

waive the provision against vacancy. 

James Freeman and Gaze Boucs, for Plaintiff. 

J. W. Luss, for Defendant. 

Cotez, C. J. 

This is an action upon a policy of insurance. The policy was 
issued November 22, 1880, on a dwelling-house, frame granary, and 
horse-barn—three separate buildings—for the term of three years. 
The policy stated that the premises were occupied by a tenant. 
The tenant remained on the premises for a year or more and then 
left. It is practically conceded that the buildings were vacant and 
unoccupied for some time thereafter. The policy contained the 
condition that if the premises became vacant or unoccupied, and so 
remained for more than ten days, without notice to and consent of 
the company in writing, it should be void. On the 20th of June, 
1883, the assured went to the agent of the company and said this, 
to use his own words: “I came in to Mr. Lawson, and told him that 
I was not going to leave a tenant in the house any more; that I 


* Opinion filed, December 1, 1885. 
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couldn’t work the farm and keep the tenant there ; that I had to 
have my own men there while I was putting in the crops and taking 
it out and cutting the hay. I kept my cattle there all the time, 
and there was no use of my keeping it insured unless I could keep 
it insured in that way. He said he would sooner have it that way 
than have a tenant in, so he indorsed on the policy in that way. He 
put that indorsement on there, and said that would make it all 
right. I explained to him ut that time that I wanted my men to go 
there and put in the crops and take it out, and also cut the hay and 
do the plowing, the same as we had to do on any farm. I told him 
my men had to go from one place to the other, and while we were 
there we wanted to live in that house, and that was the way it was 
going to be occupied—that way and no other. That is the precise 
way I stated.” The agent then indorsed on the policy this writing: 
‘“‘June 20, 1883. It is understood that the buildings insured here- 
under are now occupied for dwelling and farm purposes. H. L. 
Lawson & Bro., Agts.” The assured lived about two miles distant 
on another farm, and carried on the farm upon which the insured 
buildings were situated during the summer and fall of 1883, his men 
going back and forth, sometimes sleeping and eating in the insured 
dwelling-house, and there was some little household furniture 
therein. As to the kind or extent of occupancy of the dwelling, the 
assured further said: “ All the occupancy there was, was While these 
men were there—while they were there to work. * * * When there 
was not anything being done on that farm there would be no men 
staying in the house at all. If they had no work to do there, there 
was nobody staying there at all. When there was work to do the 
workmen cooked and slept there, the same as the house where I 
live.” This was the character of the occupancy, as appears from the 
plaintiff's own case. When there was work to be done upon that 
farm the men cooked, ate, and slept in the house. Often, when men 
were not at work there, some members of the family would go to the 
farm or to the house, go through it, and see if things were right. 
But it is not claimed, nor could it be on the testimony, that some 
person usually lived at the house, or stayed upon the premises and 
slept there. For periods of more than ten days there was no one in 
the house nights, and it was absolutely vacant and unoccupied as a 
dwelling-house. 

A number of questions were submitted to the jury, to which an- 
swers were given. The fourth question was this: ‘‘ Was the dwelling 
house insured unoccupied and vacant at any time after the indorse- 
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ment of June 20, 1883, and did it still remain vacant and unoccupied 
for above ten days at any one time?” To this question the jury 
answered in the negative, in the teeth of an instruction given that 
the term “ occupied,” within the meaning of the policy, means that 
the house must be habitually occupied; that is, somebody must have 
lived there and slept there habitually—not every night, but usually 
and ordinarily. 

The ninth question was this: “After the 20th of June, 1883, was 
the said building occupied for dwelling and farm purposes?” This 
the jury answered in the affirmative. After a careful examination 
of the testimony it seems to me that both these findings are wholly 
unsupported by the proofs in the case. Certainly, the word “oc- 
cupancy,” as used in the policy, is not to be understood in any 
technical sense. It is not that occupancy or possession which fol- 
lows the legal title, and which the assured might be said to have 
by reason of owning and cultivating the farm. It means something 
more than this. As applied to the dwelling, it is to be understood 
in the popular sense as defined in the following cases: “For a 
dwelling-house to be in a state of occupation there must be in it 
the presence of human beings as at their customary place of abode, 
not absolutely and uninterruptedly continuous, but that must be 
the place of usual return and habitual stoppage :” Folger, C. J., 
Herrman vs. Adriatic Fire Ins. Co., 85 N. Y., 169. “A dwelling- 
house and barn are unoccupied, within the meaning of an insurance 
policy which provides that buildings unoccupied shall not be cov- 
ered by the policy, where the house is only used by the insured and 
his servants for the purpose of taking their meals there when en- 
gaged in carrying on a contiguous farm, and the barn is only used 
for the purpose of storing hay and farming tools :’ Ashworth vs. 
Builders’ M. F. Ins. Co., 112 Mass., 422. To the same effect are 
Keith vs. Quincy M. Ins. Co., 10 Allen, 228 ; American Ins. Co. vs. 
Padfield, 78 Ill., 167. It is impossible to affirm that there was any 
actual use or occupation of the dwelling-house after the 20th of 
June, 1883, in this manner. 

The fifth and sixth questions are as follows: “Did the plaintiff's 
intestate state to the agent of the defendant at the time the indorse- 
ment of June 20, 1883, was made, that it (the dwelling-house in 
question) was going to be used in the manner in which it was after- 
wards used ?” (6) “ Did the insurance agent assent to the building 
being used by the plaintiff’s intestate as the testimony shows it was 
used?” Both of these questions were answered in the affirmative. 
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We have already given the testimony of the assured of “the precise 
way ” he explained to the agent how he proposed to use and occupy 
the building and farm; and we think no one would suppose from 
what was then said that the dwelling-house was only to be occupied 
when the men were at work on the farm, and at all other times it 
was to be vacant and unoccupied, with no one living in it by day nor 
sleeping in it by night. On the contrary, we think the agent might 
well suppose that some one (not a tenant, but some member of the 
family of the assured) was going to live in the house, and would 
usually be in nights to look after it. 

In answer to the tenth question the jury found that the building 
was used in accordance with the arrangement made between the 
assured and the agent on the 20th of June. We have shown from 
the testimony of the assured himself just what that understanding 
or arrangement was. No comment is necessary to point out the 
entire absence of proof to support the finding of a different arrange- 
ment. 

The eleventh question was : “ Does the indorsement of June 20, 
1883, state the agreement and understanding between the agent and 
Mr. Fitzgerald as to how the insured building was to be thereafter 
used and occupied?” The answer was as follows: “ Yes; we mean 
by ‘yes’ on question eleven that the premises were occupied as un- 
derstood by the assured and the agent Lawson, at the time of the 
indorsement on the 20th of June, 1883.” This answer is clearly an 
evasive one. The question admitted of a direct and unqualified an- 
swer, and the defendant was entitled to it: Davis vs. Town of 
Farmington, 42 Wis., 426. The learned circuit judge had stated, on 
submitting this question, that it had been claimed on the part of the 
plaintiff that the writing on the policy of June 20th did not express 
the whole agreement that was at the time made, but that there was 
some further understanding between the parties not expressed in 
the writing itself; and the circuit judge directed the jury that they 
were not to answer this question in the negative, unless satisfied 
beyond a reasonable doubt, by testimony that was clear and con- 
vincing, that the writing did not contain the whole agreement which 
was made at the time. Presumably, the writing contained the agree- 
ment or understanding of the parties. True, it is not very explicit, 
and seems to refer merely to the state of things existing when it was 
made. It reads: “It is understood that the buildings insured here- 
under are now occupied for dwelling and farm purposes.” The 
writing seems to relate to present, not future occupancy. But, if 





1886.] Fitzgerald, Adm’x, vs. Connecti ut Fire Ins. Co. 281 


construed in the light of the testimony of the assured, we should 
infer from it that he had some doubt whether the policy did not 
require an occupancy by a tenant ; perhaps he feared that it had 
already become forfeited by reason of non-occupancy. It does not 
appear that the assured communicated to the agent the fact that 
the buildings had been vacant and unoccupied for a year or more. 
The agent says he did not communicate to him that fact. But we 
are now considering the findings with reference to the plaintiff’s 
case, seeking to ascertain what evidence there is to sustain them. 
If the agent made a mistake in reducing the agreement to writing, 
this doubtless might be shown by parol testimony. But we find no 
satisfactory evidence that any mistake was made. For, as we have 
said, the obvious, legitimate inference from the testimony of the 
assured is that the buildings were not to be occupied by a tenant 
longer, but that his men would occupy them while at work on the 
farm for farm purposes. But that there was to be an occupancy by 
some one seems to be fairly implied, as well from the testimony of 
the assured as the writing itself, so far as it bears upon the question. 

The motion made by the defendant to set aside the findings of 
the jury, because contrary to or unsupported by the testimony, 
should have been granted. The judgment of the circuit court is 
reversed, and the cause remained for a new trial. 


Taytor, J. (dissenting). The only material question in the de- 
termination of this appeal arises upon the construction of the 
indorsement made upon the policy of insurance by the agent of 
the company, as shown upon the trial. The property insured is a 
dwelling-house, granary, and horse-barn. The policy is for three 
years, and bears date November 22, 1880. When the policy was 
taken it was stipulated therein that the premises were occupied by 
a tenant, and there was a condition in the policy that if the premises 
became vacant or unoccupied, and so remained for more than ten 
days without notice to and consent of the company obtained in 
writing, it should be void. The proofs on the trial showed that 
previous to the 20th day of June, 1883, the tenant had left the 
premises, and they had been vacant and unoccupied for more than 
ten days without notice to or assent of the company. On the day 
last mentioned the insured came to the agent of the company with 
his policy, and, as he testifies, made the statement quoted in the 
opinion of the court filed in this case, and thereupon the agent 
made the following indorsement on the policy: “June 20, 1883. It 
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is understood that the buildings insured hereunder are now occu- 
pied for dwelling and farm purposes. H. L. Lawson & Bro., Agts.” 

As the jury were to judge as to the truth of the statement alleged 
to have been made by the assured to the agent of the company at 
the time this indorsement was made, and they having found that 
such statement was in fact made as testified to by the assured, it 
seems to me the indorsement must be construed in the light of such 
statement, and it is intended to so change the original policy as to 
permit the assured thereafter to occupy the property in the way he 
clearly indicated it would be thereafter occupied. If we consider 
this indorsement made to carry out the wishes and purposes of the 
insured as to the manner of occupying the premises insured there- 
after, it seems to us quite clear that it should not be so construed 
as to acquire an actual and continued occupation of the dwelling- 
house thereafter, either by the insured or by some one in his employ. 

The statement made clearly negatived the idea that the insured 
would occupy the insured dwelling in person, and the proofs show 
more clearly that there could not have been any such intention, or 
that the agent could have so understood the assured; as it appears, 
he had another and much larger farm, and a much more convenient 
and comfortable house, where he was then living with his family. 
Is it, then, fairly to be mferred that the insured was to keep the 
same constantly occupied by an employe, or some member of his 
family? If there was any understanding that it should be con- 
stantly occupied thereafter, it must have been that an employe, or 
some member of his family, should so occupy it, because the agent 
was informed that it would not be thereafter occupied by a tenant 
of the insured. To me it is sufficiently plain that the fair inference 
to be drawn from the statement made by the insured was that there- 
after the buildings would not be constantly occupied by any one, 
but they would be so occupied only when he and his men were 
there on the farm at work putting in the crops or harvesting the 
same. He says: “I explained to him that I wanted my men to go 
there and put in the crop and take it out, and also cut the hay and 
do the plowing, the same as we had to do on any farm. [ told 
him [the agent] my men had to go from one place to another, and 
while we were there we wanted to live in that house, and that was 
the way it was going to be occupied; that way, and no other.” It 
cannot, I think, be fairly inferred from this statement that the in- 
sured intended to or did convey to the agent the idea that some one 
would be constantly in the actual occupation of the insured build- 
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ings within the ordinary meaning of those words; and that the 
words of the indorsement may well be construed in the light of this 
statement to mean just such an occupancy as the assured stated they 
were to have, and that such occupancy would not be a continuous 
one, but would conform to the necessities and convenience of the 
insured in carrying on and working the farm on which they were 
situated. 

While the findings of the jury are undoubtedly subject to the 
criticism made in the opinion of the majority of the court, still, if 
the indorsement be construed as I think it must be in view of the 
evidence, the inconsistencies of the findings are not fatal to the 
plaintiff's right of recovery, and ought not to reverse the judgment; 
or if the judgment should be reversed on account of the inconsistent 
and unsupported findings of fact by the jury, then it should be re- 
versed for that reason alone, and not because, upon the whole evi- 
dence in the case, the plaintiff is not entitled to recover. 


Orton, J. [ most respectfully concur in this dissenting opinion as 
expressing my views of the case. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


Appeal from the Marion Superior Court. 


SUPREME COUNCIL OF THE ORDER 
OF CHOSEN FRIENDS. 


Us. 


GARRIGUS.* 


Where, in case of a claim according to the by-laws of a benevolent associa- 
tion, the matter is referred toa board of physicians, whose report then 
goes to a supreme medical examiner for a decision, and the official acts of 
the latter are reported to the supreme council, a member is not obligated in 
the absence of a special provision to that effect, to appeal to the supreme 
council before invoking the law. 

A benevolent association cannot, by provisions in its constitution or by-laws, 
deprive a member of the right to resort to the courts to enforce his rights 
in respect to a claim. 

At common law an affray must be fighting without premeditation by a num- 
ber of persons. A mere statement without further facts that complainant 
was injured in an affray is a conclusion which will not meet the averment 
that he was injured without fault on his own part. 

The fact that an injury was intentionally inflicted by another, if without 
fault on the part of the injured, will not prevent it from being an accident 
Within the meaning of an insurance contract. 


Zouwers, J. 
Appellee brought this action to recover from appellant $1,500, 
which he claims is due him under the charter, constitution, and by- 
laws of the order. The order was incorporated under section 
3,502, Rev. Stat., 1881. Some of its principal objects, as declared in 
the articles of incorporation, are to unite its members in bonds of 


* Decision rendered, December 8, 1885. 
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fraternity, aid, an] protection; to improve the condition of the mem- 
bers morally, socially, and materially; and to establish a relief fund, 
from which members, who have complied with all its rules and 
regulations, or persons by such members lawfully designated, or 
the legal heirs of such members, may receive a benefit in a sum not 
exceeding $3,000, which shall be paid either when a member reaches 
the age of seventy-five years, or when, by reason of disease or acci- 
dent, such member becomes permanently disabled from following 
his usual or some other occupation, or upou satisfactory evidence of 
the death of such member and when all the conditions regulating 
such payment have been complied with. Among the general officers 
designated in the articles are a supreme councilor, a supreme re- 
corder, a supreme treasurer, and a supreme medical examiner. 
Among the powers named in the articles, it is declared that the 
association shall have power to make and change its own constitu- 
tion and laws, and to grant, revoke, and change constitutions for all 
grand and subordinate councils of the order, and to finally decide 
all matters and appeals pertaining to the order which shall be 
properly presented to it. The constitution adopted by the order 
provides for the same general officers, declares the same objects, 
and asserts the same powers. It is there declared that the order 
shall have power to grant charters for grand councils in any State, 
Territory, or country not under tne jurisdiction of a grand council; 
that it shall have exclusive power to grant charters to subordinate 
councils, which shall be, until the formation of a grand council, 
under the immediate and direct jurisdiction of the order, the 
Supreme Council of the Order of Chosen Friends. There is another 
provision that the decisions of the supreme council on all matters 
pertaining to the order, and on all appeals properly presented, shall 
be final. The duties of the supreme medical examiner are defined 
as follows:— 

The supreme medical examiner shall carefully examine all reports and 
papers relating to the permanent disability of a member of the order, and 
render a decision thereon. He shall examine and report on all medical ex- 
aminations referred to him, and perform such other duties as the laws and 


usages of the order require. He shall submit at each annual session of the 
supreme council, a written report of all his official acts during the recess. 


It is further provided that grand councils shall have no control of 
the relief fund. Among the committees provided for by the by-laws 
of the order, is a committee on grievances. The duties and powers 
of this committee, as fixed by the by-laws, are as follows:— 
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The committee on grievances and appeals shall examine all cases of griev- 
ances coming before the supreme council by appeal or otherwise, and report 
their opinion, together with a distinct statement of all questions at issue, to 
the supreme council, 


The relief laws adopted by the order provide for the creation of a 
relief fund. One section of these laws provides that, upon perma- 
nent disability, one-half of the amount named in the relief-fund cer- 
tificate held by the member shall be paid to him at once, another 
section is as follows:— 


Should a member become permanently disabled from following his or her 
usual or other occupation, by reason of disease or accident, on receipt of the 
proper notice the supreme council shall order a board of three physicians, 
(who shall be members of the order, if possible) to be selected by the subordi- 
nate council, whose duty it shall be to make a careful examination of the 
member’s condition, report as to the permanency of the disability, and upon 
their recommendation, and the approval of the supreme medical examiner, 
the member shall be entitled to one-half the benefit, provided that where the 
disability is caused by accident, and is patent to the eyes of all, the examina- 
tion by the board of physicians may be dispensed with, ete. 


Another section provides that, upon the receipt of the proper 
notice of the permanent disability of a member, the supreme 
recorder shall draw an order on the supreme treasurer in favor of 
such member for the amount, and forward the same to the treasurer 
of the subordinate council of which the disabled person is a mem- 
ber. Another section provides that the treasurer of the subordinate 
council shall deliver the order to the member, and receive from him 
his relief-fund certificate. 


Basing his claim upon these provisions of the articles of incorpo- 
ration, the constitution, by-laws, and relief-fund laws, appellee charges 
in his complaint that the supreme council instituted and established 
[a subordinate council] in the State of Kentucky, known as Logan 
Council No. 12, of which he was and is a member, holding a relief- 
fund certificate for $3,000; that in May, 1883, without any agency, 
fault, or negligence on his part, he received a pistol-shot wound 
in the elbow, which permanently disabled him from following 
his usual or other occupation, and that his disability was and is 
patent to the eyes of all. He, however, through the Logan Coun- 
cil, notified the supreme council, and it in turn notified the Logan 
Council to appoint a board of physicians to examine the injury. 
The board was appointed, and reported in favor of allowing and 
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paying to appellee $1,500, the one-half of the amount named in his 
relief-fund certificate. Appellant has refused, and still refuses to 
pay the amount. 

Appellant answered this complaint in four paragraphs, the first of 
which is a general denial. The second is based upon the theory 
that, as there was no grand council in the State of Kentucky, Lo- 
gan Council No. 12 was under the immediate jurisdiction of the 
supreme council; that the provisions of the articles of incorporation, 
the constitution, by-laws, and relief-fund laws of the supreme coun- 
cil, above referred to and set out, were intended to and do afford 
the members of the order an adequate tribunal within the order for 
the settlement of such controversies. It alleges that the report of 
the board of physicians was referred to the supreme medical ex- 
aminer, who decided against allowing appellee’s claim; that he 
might have appealed from this adverse decision to the supreme 
council, but did not do so, and that therefore he cannot prosecute 
this action. In short, the theory of the plea is that he did not first 
exhaust the remedies provided within the order, and cannot, there- 
fore, have recourse to a court of law. The third paragraph of 
the answer charges that appellee should not recover in this action 
for the reason among others, that he “ became engaged in an affray 
with a party or parties whose names are unknown to the defendant, 
during which (he) the plaintiff, received a pistol-shot wound in the 
right arm, said wound being inflicted willfully and intentionally by 
said third party or parties, and that the same was not therefore acci- 
dental. It is further charged that appellee was not thereby perma- 
nently disabled from following his usual occupation. There are 
many other averments in this paragraph, but the above are the real 
questions presented thereby. The fourth paragraph is based upon 
the theory that under the provisions of the articles of incorporation, 
etc., above referred to and set out, the supreme council is made the 
arbiter and court of appeals for the final settlement of all contro- 
versies between the order and the members. It is alleged that 
appellee called for the appointment of a board of physicians; that 
they were appointed and reported in’ favor of his claim; that this 
report was referred to the supreme medical examiner; that the 
supreme medical examiner decided against the claim, and reported 
his decision to the supreme council; and that upon the receipt of 
such report the supreme council refused to allow appellee’s claim. 

The second and fourth answers present these questions: First. 
Do the constitution, by-laws, and relief-fund laws provide a tribunal 
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within the order, to which a member may appeal in a case like this ? 

Second. If there is such a tribunal, and a mode of appeal thereto 
provided, must a member in a case like this take such an appeal 
and exhaust his remedies in such courts of the order before resort- 
ing to a court of law to enforce his rights? 

Third. If the supreme council, as such appellate court, passed 
upon such a claim adversely, is the decision so final and conclusive 
that the member may not resort to a court of law? All of these 
questions were exhaustively examined and ruled in the negative in 
the case of Bauer vs. Sampson Lodge K. of P., 102 Ind., 262. The 
by-laws and regulations involved in that case more clearly define 
the tribunals within the order and the mode of appeal thereto, 
than do the by-laws, etc., involved in the case before us. Here, 
when a matter has been referred to the board of physicians, and 
they have passed upon it, their report goes to the supreme medical 
examiner for his examination and decision. He is to report his 
official acts to the supreme council. So far as we can discover, there 
is no mode provided in the by-laws or otherwise, by which a mem- 
ber, in a case like this, can appeal from the decision of the 
supreme medical examiner, or invoke the decision of the supreme 
council in approval or disapproval of the decisions of that officer. 
However that may be, it is very clear that the provisions are not 
such as to make it obligatory upon the member in a case like 
this, to first invoke a decision of the supreme council before 
resorting to a court of law to enforce his rights. 

It is also clear, under the ruling of the above case of Bauer vs. 
Sampson Lodge K. of P., that the order could not, by provisions 
in its constitution, by-laws, or relief-fund laws, deprive a member 
of the right to resort to a court of law to enforce his rights in a 
case like this. The reasons upon which the rulings in that case 
are made to rest, are so fully stated with a citation of the au- 
thorities, that we need not restate them here. We therefore con- 
tent ourselves with a citation of the case. As we have seen, the 
relief-fund laws provide for the payment to the member of one-half 
of the amount named in the relief-fund certificate held by him when 
he has become disabled by accident. It is charged in the complaint, 
as we have also seen, that without any agency, fault, or negligence 
on the part of appellee, he received a pistol-shot wound in the elbow, 
which permanently disabled him from following his usual or other 
occupation. The third answer is an attempt to meet and overthrow 
the case as made by the complaint, by alleging that appellee became 
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engaged in an affray, and that the pistol-shot wound was intention- 
ally inflicted by the adversary or adversaries. 

The argument is that the injury, having been intentionally in- 
flicted in an affray, was not an accident, and that hence appellee 
cannot recover. 

Our statute provides that if two or more persons, by agreement 
fight in any public place, the persons so offending are guilty of an 
affray: Rev. Stat., 1881, §1,980. 

To be engaged in an affray under this statute, both parties will be 
guilty of a violation of the law because the fighting must be by 
agreement. We have no knowledge, however, that such a statute is 
in force in Kentucky, where appellee received the wound, and where 
it is alleged in the answer he received it. We cannot, therefore, 
give to the word “affray” as used in the general charge in the 
answer, &@ meaning broader than the usual and ordinary signification 
of the word. Ordinarily, an affray means simply the fighting of two 
or more persons in some public place, to the terror of others. Mr. 
Roscoe, in his work on Criminal Evidence, page 270, says:— 


It differs from a riot in not being premeditated. Thus if a number of per- 
sons meet together at a fair or market, or upon any other lawful or innocent 
oceasion, and happen on a sudden quarrel to engage in fighting, they are not 
guilty of a riot, but of an affray only (of which none are guilty but those 
who actually engage in it), because the design of their meeting was inno- 
cent and lawful, and the breach of the peace happened without any previous 
intention. 


It will thus be seen that the common-law definition of an affray 
does not involve an agreement to fight, as does our statute. We 
must presume that the common law is in force in Kentucky. It 
might be, therefore, that appellee was engaged in an affray in Ken- 
tucky without having agreed to fight and without any culpable fault 
on his part. The charge that appellee was engaged in an affray 
is, moreover, the statement of a conclusion, and is not sufficient to 
meet the averments in the complaint that appellee received the 
wound without any agency, fault, or negligence on his part. 

If the facts were stated instead of the conclusion, as the rules of 
pleading required, it might appear that the only part of appellee 
took was in defense of his person against the assaults of his adver- 
sary or adversaries; and that thus, whatever injuries he received 
were received without any fault or wrong on his part. 

Now, will it do to say that because the injury was intentionally 
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inflicted by the assailant and wrong-doer, it was not an accident to 
appellee, within the meaning of the word “accident” as used in the 
relief-fund laws, etc., of the order. To thus limit the word “acci- 
dent” would be to thwart the manifest object of the order, and 
deprive the members of the benefits they have a right to expect 
upon the payment of their dues and assessments. The word “acci- 
dent” as used in those laws and in the relief-fund certificates held 
by the members, should be given its ordinary and usual significa- 
tion, as being an event that takes place without one’s foresight or 
expectation. It will not do to say that because a desperado way- 
lays, assails, and wounds a member intentionally, that wounding is 
not an accident to the member within the laws, etc., of the order. 

It follows from what we have said that the court below at general 
term did not err in reversing the decision at special term, and in 
remanding the cause to the special term, with directions to sustain 
appellee’s demurrer to the second, third, and fourth paragraphs of 
appellant’s answer. 


The judgment at general term is affirmed, at appellant’s costs. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BURNHAM 
US. 


BOSTON MARINE INS. CO.* 


Statements made by an insurance agent before issuing a policy cannot be 
used to change the contract of insurance finally made as contained in the 
policy. 

Under a marine policy ‘‘ free from claim for particular and general average,” 
the plaintiff must show either an actual total loss of the property insured, 
or a constructive total loss followed by an abandonment. 


Contract upon a policy of insurance, issued by the defendant “on 
advances, on board the schooner Madame Roland, free from claim 
for particular and (or) general average.” The words “and —— dol- 
lars on the outfits, catch, cargo, or the freight on the cargo,” printed 
in the policy, were stricken out. The policy in suit was shown to 
have been issued to the plaintiffs by George Steele, of Gloucester, 
Mass., whose name appears upon it, as agent. It was admitted that 
Steele was the local agent of the defendant at Gloucester, having 
authority to take risks and countersign and issue policies, which 
were furnished him by the defendant, signed by the president and 
secretary. It appeared that Steele was also president of the 
Gloucester Mutual Fishing Insurance Company, of Gloucester. 
At the trial in the superior court, the plaintiffs testified that the 
policy in suit was issued by him under the following circum- 

‘stances: The plaintiffs are owners of the fishing schooner Madame 
toland, which vessel they had recently bought of said Steele, who 


* Decision rendered, June 20, 1885.—From Eastern Reporter. 
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was largely engaged in the fishing business in Gloucester. They 
had insured their vessel and her outfits in the Gloucester company, 
and they testified that they had, as they supposed, all the insurance 
they could have on the vessel and on the outfits of the company. 
Some time after this policy was issued, Steele came to the plaintiffs’ 
place of business in Gloucester, told them that they were not suffi- 
ciently covered on that vessel, and ought to have more in case of 
total loss; that he could write $500 in Boston Marine for them; they 
asked him how he was going to write it, and he said: “I shall not 
call it outfits, I shall call it advances; and it will be all right.” He 
then showed them a list of parties in Gloucester, for whom he had 
written policies in that way. After some talk they agreed that he 
should do it, and after a few days he sent them the policy sued on. 
All the evidence as to corversations between Steele and the plaintiffs 
was introduced against the objection of defendant. 

The plaintiffs also called one Gore, who testified that the word 
“advances” had not a fixed and definite meaning of itself in the 
business of insurance, but that its meaning depended upon the cir- 
cumstances under which it was used; that under the circumstances 
of this case the word “advances” might apply to any pecuniary 
interest in anything put on board the vessel; that he had examined 
the list of articles which were put on board this schooner, and that 
everything on those lists might properly be insured as advances. 
On cross-examination he testified that “outfits” would be a better 
word than “advances,” to describe the articles on board the 
schooner; that he could see no reason for striking out the printed 
word “ outfits” in the policy and writing in “advances on board,” if 
outfits were to be insured thereunder; that “advances” meant 
usually “advances to crew” or “advances on account of freight,” 
and that it had been used in one of these meanings in the larger 
portion of those policies in which he had known it to be used. The 
defendant objected to the admission of this evidence. 

The defendant requested the court to rule upon all the evidence 
in the case that the plaintiffs could not recover in this action. The 
court refused so to rule, but ruled that the plaintiffs could not 
recover under this policy for loss of outfits, but that they might 
recover under the policy the amount of advances to crew ($60.14), 
and the amount furnished to captain to buy bait ($100), and that 
there was evidence to justify the jury in finding a total loss. To 
those rulings both the plaintiffs and defendant excepted. A verdict 
was taken for the plaintiffs by consent for $160.14 and interest, and 
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the case was reported for the consideration of the supreme judicial 
court. 


G. B. Ives & B. N. Jounson, for Plaintiffs. 

J. C. Dona & Sons, for Defendant. 

Fretp, J. 

The statement made by Steele, before the policy was issued, that 
he could “write $500 more in the Boston Marine Insurance Com- 
pany and could call it advances and not outfits, and that it would be 
all right,” could not be received to change the contract actually 
made. 

The testimony of Gore is that “advances” in policies of insur- 
ance commonly meant advances to the crew and advances on 
account of freight. The only portion of his testimony favorable to 
the claim of the plaintiffs is an expression of an opinion of what 
might properly be done, and not testimony of anything that had 
actually been done, or any existing usage. 

The advances claimed are $60.14, which had been advanced to 
different members of the crew, to be repaid by them out of their 
shares of the catch, and $100 which had been advanced to the cap- 
tain to buy bait. Neither the captain nor the crew received wages, 
“but took shares of the catch instead.” It is not contended that the 
advances to the crew were not covered by the policy, if the evidence 
showed a total loss. For the advances to the crew, the plaintiffs had 
alien upon their share of the catch. The plaintiffs also had a lien 
upon the catch for any money expended for bait. If the plaintiffs 
delivered money to the captain to be expended for bait, and he did 
so expend it, it would seem that the captain became personally in- 
debted to the plaintiffs for it, and thet the plaintiffs would have have 
no lien on the catch for the payment of this debt; and that it would 
not be covered by the policy: Minturn vs. Warren Ins. Co., 2 
Allen. 86. 

So far, however, as the money was expended for bait, it was an 
advance on account of the catch, for the payment of which the 
plaintiffs held a lien on the catch, and was covered by the policy. 
There was evidence from which the jury could properly find that 
$90 had been expended for bait. 

The defendant denies that there was a total loss of the catch, out 
of which the advances were payable. The policy was “free from 
claim for particular and general average,” and the plaintiffs must 
show either an actual total loss of the catch or a constructive total 
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loss followed by an abandonment: Heebner vs. Eagle Ins. Co., 10 
Gray, 131; Greene vs. Pacific Mut. Ins. Co., 9 Allen, 217. 

We think there was sufficient evidence of a constructive total loss 
of the schooner, outfits, and catch, and of an abandonment to Steele 
and of an acceptance of it by him. The Gloucester Mutual Fishing 
Insurance Company, of which Steele was president, had insured the 
schooner and “ outfits, catch, cargo, or the freight on said cargo.” 
Steele was also “the local agent of the defendant at Gloucester, hav- 
ing authority to take risks and countersign and issue policies, which 
were furnished him by the defendant, signed by its president and 
secretary.” The defendant’s policy is “on advances on board the 
schooner Madame Roland.” A constructive total loss of the catch 
would be a constructive total loss of the advances, which were a lien 
on the catch. At the same time that the plaintiffs delivered to Steele 
written notice that they abandoned the schooner Madame Roland to 
the Gloucester company, they also delivered to him, as agent of the 
defendant company, written notice that they abandoned the schooner 
to the defendant as insured under the policy, the number of which 
they gave. Plaintiffs had previously orally abandoned the vessel to 
Steele, who had sent a man to take charge of her. 

We think it is too narrow a construction of this notice to the 
defendant, to hold that it was merely an abandonment of the 
schooner. The notice refers to the policy and reasonably gives 
notice that the plaintiffs abandoned whatever was on board the 
schooner, to which the policy attached: Macy vs. Whaling Ins. Co., 
9 Metc., 354. If the defendant insists upon a new trial, in order to 
determine what part of the $100 was actually expended for bait, the 
exceptions must be sustained and a new trial granted upon damages 
only; otherwise, if the plaintiffs will remit from the verdict $10 with 
interest thereon from the date of the writ, there may be 


Judgment on the verdict. 
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SUPREME COURT OF MINNESOTA. 


Appeal from an Order of the District Court, Ramsey County. 


BROADWATER er At., COPARTNERS, ETC., 
Us. 


LION FIRE INS. CO.* 


The property was described as ‘‘ buildings adjoining and communicating, oc- 
cupied* * situated detached.” 

Held, That the meaning was that the buildings were detached from others, 
not from each other. 

The agent to procure insurance is not an agent for purpose of cancellation. 

The buildings stood on land of the United States, and were described in a 
printed slip attached to the policy by the agent, and forming part of it as 
“their buildings” occupied as store, oftice, club, ete., at Fort McGinnis, 
with other words indicating their character as being used by a post 
trader, 

Held, That the company was bound to know that a post trader at a military 
post could not own the land, and a provision making the policy void if 
the title to the land was not in the insured is repugnant and voiil. 


Harvey Orricer, for Respondents. 
C. D. O’Brign, for Appellant. 


Berry, J. 
This is an action upon a fire policy, in which the defendant inter- 
poses the three following defenses: (1) That the policy was obtained 
by fraud; (2) that the title to the insured property was not in the 
insured, and so the policy was void by its own terms; (3) that the 
premium was never paid, and that the policy was canceled before 
loss. 


Opinion filed, February 2, 1886. 
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We have carefully perused all the testimony in the case, oral and 
documentary, and, after duly considering the briefs and argument 
of defendant’s counsel, are of opinion that the findings of the trial 
court against the first and third defenses are sufficiently sustained 
by the evidence. Without here attempting the unnecessary task of 
considering the evidence in detail, we shall only add two sugges- 
tions: (1) That the fair construction of the property description 
found in the policy, to wit, “ buildings adjoining and communicating, 
occupied, * * * situated detached, * * *” is not that the buildings 
were “detached” from each other, but that as a whole or mass they 
were “detached” from other buildings. (2) An agency to procure 
insurance is not, as a matter of law, presumed to continue for the 
purpose of canceling an insurance procured, or of receiving notice of 
such cancellation: Grace vs. American Cent. Ins. Co., 109 U. S., 
278; s.c. 3 Sup. Ct. Rep., 207; Adams vs. Manufacturers’ & B. F. 
Ins. Co., 17 Fed. Rep., 630. And in this case there is no ground for 
an inference of fact that Miller was paintiffs’ agent for the purpose 
of canceling the policy in suit, or of receiving notice of such cancel- 
lation. 

This brings us to consider the second defense. The policy con- 
tains the following provision: “This policy shall become void, unless 
consent in writing is indorsed by the company hereon, in each of 
the following instances, viz.: * * * If any building intended to be 
insured stand on ground not owned in fee-simple by the assured.” 
The buildings insured in this instance in fact stood upon land of the 
United States. The finding of the trial court is “that, at the time 
of the application for said insurance, and ever since, until the loss, 
* * * the * * * buildings and property in said policy described 
were situated upon land which was not owned by the plaintiffs, but 
was owned by the government of the United States; that the said 
buildings were then and there occupied and used by said C. J. Mc- 
Namara (one of plaintiffs’ firm), who was then and there, and ever 
since has been, the post-trader at the said Fort Maginnis mentioned 
in said pelicy, and that all of said facts relative to the ownership of 
said land, and the use and occupation of said buildings, were well 
known to and understood by said defendant prior to and at the date 
of said policy, and the issuance and delivery thereof to the plaintiff.” 
There appears to have been no formal written application for the 
insurance in controversy, but what is ordinarily spoken of as the 
written part of a policy, containing the description of the insured 
property, was in this instance upon a printed slip, signed by defend- 
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ant’s agents, and atiached to the policy so as te form a part of it. 
This slip, so far as here important, is as follows: ‘The Lion Fire 
Insurance Company, * * * in consideration of sixty dollars, * * * 
does insure Messrs. Broadwater, McNamara & Co., to the amount of 
$3,000; * * * $960 on their one-story, frame, shingle-roofed build- 
ings adjoining and communicating, * * * occupied as a_ store, 
warehouse, officers and soldiers’ club, sleeping-rooms, and room for 
opening goods, * * * at Fort Maginnis, Meagher County, M. T.; 
and $120 on store and office furniture and fixtures * * * while con- 
tained in that part of said building occupied as a store and offices; 
and $60 on billiard tables * * * in that part of said build- 
ing occupied as officers’ club-room; * * * and $1,320 on general 
merchandise * * * contained in said building, * * * exclusive of 
that part * * * occupied as warehouse and soldiers’ club; and 
$480 on general merchandise * * * while contained in that part 
of said building occupied as a warehouse and soldiers’ club.” In 
our judgment, this description of the property insured was enough 
to inform the defendant and its agents by whom the slip was 
signed and the policy issued, that the buildings insured (which 
were admittedly plaintiffs’ property), were situated at a United States 
military post or fort, and that they were used and occupied by a 
post-trader, in the business of a post-trader at that place. 

If the description did not so in fact inform the defendant's 
agents, it was not the fault of plaintiffs. It was amply sufficient 
notice of the facts. “At Fort Maginnis” does not mean in the 
neighborhood of, but upon the site of the fort, or upon the 
grcunds or reservation connected with and forming part of the 
military post at that place, and within the jurisdiction of the mili- 
tary authorities there stationed. Then, to go one step further, the 
facts that there is no private ownership of land at such posts, 
(especially when situated in remote parts of the country), and no 
private trading allowed there, and the facts as to the position of 
a post-trader are, to such an extent, of a public character, and so 
generally known, or if not in fact known in a particular instance, 
so readily suggestive by a moment's reflection, that the plaintiffs 


had the right to assume that the description on the printed slip 
would sufficiently inform the defendant and its agents that the 
plaintiff did not and could not, in any ordinary course of things, 
own the land on which the buildings insured were situated. In 
view cf these considerations, we are of opinion that the finding 
of the court above cited, as to the defendant’s knowledge of the 
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fact that plaintiffs did not own the land on which the building 
stood, is supported by the evidence. 

It follows that the description contained in the slip is in effect 
the same as if it had been expressly stated therein that the ground 
upon which the insured buildings were situated was not the prop- 
erty of plaintiff, but of the United States; and if this is so, the 
defendant having insured the buildings upon the basis that they 
stood on ground not owned by plaintiffs, the subsequent provision 
heretofore quoted,—viz., that if the title to the ground was not in 
plaintiffs, the policy should become void unless consent in writing 
was indorsed on the policy by the company,— may be treated 
either as repugnant to the contract in fact made, and of no effect, 
or as controlled by the description in the slip. For all purposes of 
construction the printed slip is to be regarded as what is ordinarily 
known as the written part of the policy, which, as more immediately 
expressive of the intention of the parties, is by a familiar rule 
allowed a controlling force in case of repugnancy between it and 
stipulations which, as applicable to policies in general, are found in 
what may be termed the printed blank or form: Pheenix Ins. Co. 
vs. Taylor, 5 Minn., 492 (Gil. 393); Wood, Fire Ins. §§ 63-67, and 
cases cited; Harper vs. Albany M. Ins. Co., 17 N. Y., 194. 

If there were any doubt as to the correctness of this our conclu- 
sion, we should be much inclined to hold that the evidence of waiver 
on defendant’s part of the want of title in plaintiffs is so strong, rest- 
ing, as it appears to do, upon admissions in defendant’s answer, and 
in documents whose authenticity and authority is unquestioned, as 
to warrant us in denying a new trial, which would in all probability 
lead to the same result as that which has already taken place. 


The order denying a new trial is affirmed. 





Purcell vs. Gresser. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Schuylkill County. 


PARCELL 
Us. 


GROSSER.* 


1. Plaintiff agreed in writing to sell realty to defendant, the latter paying part 
of the purchase money and going into possession. Afterwards, the balance 
not having been paid as provided, the plaintiff brought ejectment. 

Defendant set up a contemporaneous parol contract that the plaintiff should 
retain a certain existing policy of fire insurance of the premises in his favor 
as security for the unpaid purchase money, the defendant paying the as- 
sessment thereon and the insurance to be for his benefit; that the building 
was destroyed by fire, and that the neglect of the plaintiff caused the loss 
of the insurance money, which was suflicient to cover the said unpaid pur- 
chase money. 

Held, That this was a competent defense to the ejectment; that the proposed 
evidence did not impinge on the rule against the admission of parol to vary 
writing; and that it was the duty of plaintiff to take the proper steps to 
collect the insurance money. 

2. A policy of fire insurance is not avoided by a contract of sale of the insured 
property ; until a conveyance is executed the vendor retains an interest 
sufficient to sustain an action on the policy in case of loss. 

3. As between him and the vendee, the vendor holds the insurance money as 
trustee for the vendee. 


James Ryon and Davin A. Jongs, Esas., fur Plaintiff in Error. 
J. W. Ryon and W. A. Marr, Esqs., for Defendant in Err.r. 


STERRETT, J. 
If it were not for the alleged parol agreement in relation to insur- 
ance on buildings effected by plaintiff prior to the contract. of sale, 
he would undoubtedly have been entitled to a verdict for the premises 





* Decision rendered, October 5, 1885.—From Legal Intelligencer. 
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described in the writ, to be released on payment of the residue of 
purchase money, $1,200 and interest, within such time as the jury 
might have considered reasonable. As to the terms of the written 
contract of March 30th, 1872, there is of course no dispute. Plaintiff 
covenanted therein to sell and convey the premises in controversy to 
defendant on or before March, 29, 1874, and in consideration thereof 
the latter agreed torpay $2,000, $1,000 in hand and the residue in two 
equal annual payments with interest, with the privilege of paying the 
whole $1,200 within one year or less from that date. It is further 
provided that payment of the purchase money is a condition pre- 
cedent to the execution of the deed or deeds of conveyance by plaint- 
iff. 

It is conceded the hand money was duly paid, but neither of the 
deferred installments has ever been actually paid by the defendant. 
His contention is, that in equity. as between himself and plaintiff, 
they have been paid and satisfied ; that if plaintiff had acted in good 
faith in regard to the insurance policy he would have received the in- 
surance money for the buildings which were destroyed by fire before 
the first deferred payment matured ; that as the result of his bad faith 
and gross negligence, insurance money equal to the unpaid install- 
ments, and which should have been collected and applied in satis- 
faction thereof, was wholly lost. 

Shortly before the contract of sale, plaintiff had effected an insur- 
ance on the buildings for $1,500, and testimony was received, under 
exception, tending to prove that it was verbally agreed between the 
parties that he should continue to hold the policy as collateral secur- 
ity for the unpaid purchase money, etc. ; that in pursuance of a mu- 
tual understanding that the arrangement was partly at least for the 
benefit of defendant, he, at plaintiff’s request, shortly before the fire, 
paid the only assessment that was made on the policy after the con- 
tract of sale ; that on the day after the fire, plaintiff, in response to 
notice from defendant, visited the premises, and by his acts and dec- 
larations assured him that he would attend to collecting and prop- 
erly applying the insurance money. The testimony tending to prove 
these and other corroborating facts and circumstances, was fairly sub- 
mitted to the jury with proper instructions, under which they ren- 
dered a verdict for defendant. In so doing, they must have found 
the facts in relation to the insurance as claimed by defendant. It 
was therefore the duty of plaintiff to have taken the proper steps to 
collect the insurance money. It is contended, however, on his behalf, 
that, assuming the facts to be as the jury must have found them, no 





1886. ] Parcell vs. Grosser. 301 


such duty rested on him; and, moreover, that by the contract of sale, 
the policy, not being transferred, became void. There is nothing in 
the facts of the case or the law applicable thereto, that warrants either 
of these conclusions. The effect of a mere contract of sale on the 
relative rights of the parties thereto and their interest in existing 
policies of insurance, was considered in Perry County Insurance 
Co. vs. Stewart, 7 Harris, 45; Insurance Co. vs. Updergraff, 9 Harris, 
513; Reed vs. Lukens, 8 Wright, 200; Hill vs. Cumb. Valley M. P. Co., 
9 P. F. Smith, 474, and cases therein referred to. In the case first 
above cited it is said: ‘ Where one has entered into an agreement 
for the sale of his insured property, but has not made a conveyance 
thereof, nor received the purchase money, his interest in the property 
and policy is not thereby parted with, so as to bar his right of action 
on the happening of a loss.” It is also held in Reed vs. Lukens, 
supra, that “the money due on a policy of insurance for a loss by 
fire, occurring between the date of such contract and the time fixed 
for delivery of deed, as between the company and the vendor by 
whom it was insured, belongs to the latter, but as he is a trustee for 
the vendee, he must account in equity to his cestui que trust for the 
insurance money.” The same principle is more fully-elaborated in 
Hill vs. Cumberland Valley M. P. Co., supra. This case 1s also 
authority on the point that the policy was not avoided by the con- 
tract of sale. There has been something said about the company 
having canceled the policy, but we fail to see anything in that posi- 
tion. They had no right to cancel it without refurning a ratable 
proportion of the premium to the assured for the unexpired time, 
which was not done. ' 

The conclusion of the jury was warranted by the law and the facts 
found by them. The only question as to which we had any doubt is, 
whether the admission of evidence to prove the parol agreement as 
to the insurance policy impinged on the well-known rule against the 
admission of parol testimony to vary the terms of a written contract. 
We are not satisfied it did. Moreover, the agreement in relation to 
the insurance was collateral to and not an essential or necessary part 
of the contract of sale. It practically constituted a separate and dis- 
tinct agreement, which was afterwards recognized by the parties, and 
acted upon when plaintiff called on defendant to pay the insurance 
assessment. The evidence as to their understanding in regard to the 
policy of insurance was full, clear, and explicit. supported by four 
witnesses, one of whom was plaintiff himself. The case was well tried, 
and the result reached by the verdict was just and equitable. There 
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is nothing in the case to indicate that the plaintiff, in the exercise of 
reasonable diligence, would not have received the insurance money, 
or, at least, enough thereof to satisfy the deferred payment. It was 
his duty todo so. Instead of performing that duty, he acted in bad 
faith, misled the defendant, and the result was the insurance money 
was lost. The jury came to the conclusion that plaintiff should bear 
the loss, and in that we think they were right. 


Judgment affirmed. 





1886.] Falls of Neuse Mfg. Co. vs. Georgia Home Ins. Co. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF NORTH CAROLINA. 


FALLS OF NEUSE MFG. CO. anp oie: 


Us 
GEORGIA HOME INS. CO.* 


Where several actions removed from a State court are based upon insurance 
policies on the same property, upon the same application, issued at the same 
time, and by the same agent, containing a clause for contribution, the 
court will order one of the causes to be transferred to the equity docket, 
and the other defendants to be made parties, and the pleadings in that 
case to be reformed according to the equity practice. 


In such case the plaintiff will be enjoined from further proceedings in the 
other actions until a final decree in the cause so transferred. 


In such case an action against a resident defendant a, pending in the 
State court will be stayed until such final decree, and such company will 
be made a party to the suit so transferred. 


Motion to consolidate and transfer to the equity docket. 

The plaintiffs instituted an action against the defendant for the 
recovery of $5,000 upon an insurance policy in the State court. 
They at the same time and in the same court instituted separate ac- 
tions against eight other insurance companies, one of which was in- 
corporated in North Carolina, upon policies issued at the same time, 
upon the same property, and upon the same application. All the 
policies contained the following stipulation :— 

“In case of any other insurance cn the property herein insured, 
whether valid or not, or made prior or subsequent to the date of this 
policy, the assured shall be entitled to recover of the company no 
greater proportion of the loss sustained than the sum hereby in- 


* Decision rendered, October 15, 1885. 
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sured bears to the whole amount so insured thereon; and it is 
hereby declared and agreed that in case of the assured holding any 
other policy in this or any other company on the property insured, 
subject to conditions of average, the policy shall be subject to aver- 
age in like manner.” 

The non-resident insurance companies removed the actions against 
them respectively to the United States Circuit Court, under the act 
of Congress of 1875. 

At October term, 1885, of the court, the defendants in the action 
removed, being liable each for a proportionate part of the loss (if 
liable at all), insisted that as each company was liable to contribute 
only its proportionate amount of the loss, there should be a single 
ascertainment of the loss incurred, so as to bind all of the compa- 
nies, and that each company should be held (if at all) for the propor- 
tion of that sum which the amount insured by it bore to the total 
amount of insurance, and that as there could be no consolidation of 
the suits, except in a court of equity, and as the element of contri- 
bution was one of equitable jurisdiction, and that as the cases were 
removed from a court which, under the new code of civil procedure 
law and equity were merged, and the distinctions between legal and 
equitable remedies abolished. In order to completely determine the 
rights of the parties and to prevent circuity of action, the several 
causes should be transferred tc the equity side of the docket and 
consolidated. 


Watson & Gueny, and J.C. Buxton & Futter & Snow, for Plaintiffs. 
W. W. Crump, Granam and Rorrin, Scuenck and Price, and Joun 
W. Hixspate, for the Insurance Companies. 


Bonn, circuit judge (Dick, D. J., concurring), made the following 
order :— 

This cause coming on to be considered, upon the motion of the 
several defendants that this cause be transferred and put upon the 
equity docket of this court, this court doth now declare that the said 
several insurance companies, to wit.: the Georgia Home Insurance 
Company, the Virginia Fire and Marine Insurance Company, the 
Westchester Fire Insurance Company, the Imperial Fire Insurance 
Company, the Virginia Home Insurance Company, the Rochester- 
German Insurance Company, and the North Carolina Home Insur- 
ance Company, are necessary and indisputable parties to the cause 
in order that the rights of all the parties may be duly ascertained 
and administered, and that the same can only be done by a court of 
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equity. It is thereupon ordered and decreed that this cause be 
transferred and put upon the equity docket of this court for trial, 
and that the pleadings of parties in said cause be reformed accord- 
ing to the equity practice of this court. 

And it thus appearing to the court that the North Carolina Home 
Insurance Company is a necessary and indisputable party to this 
cause, it is further ordered and decreed that the plaintiffs proceed 
according to the course of this court to make the said North Carolina 
Home Insurance Company and the other insurance companies par- 
ties to the suit transferred. 

And it is further ordered that the plaintiffs be enjoined from fur- 
ther proceeding in any action or cause now pending in this court 
against any of the defendants first above enumerated until there 
shall be a final decree rendered in the cause hereby directed to be 
framed and put upon the equity docket of this court. 

And it further appearing to the court by the admission of all 
parties in open court that the plaintiffs have a suit against the 
North Carclina Home Insurance Company, touching the same subject- 
matter, now pending in the superior court of Surry County in the 
State of North Carolina, it is further ordered and decreed in pur- 
suance of the court’s intention that the rights of all the parties in 
interest may be equally and fully administered that the said plaintiffs 
be enjoined, and they are hereby enjoined from further proceeding 
in said cause until said final decree may be rendered in this court, 
sitting as a court of equity, and in the mean time that this cause, 
together with the other causes now pending in this court between 
the said plaintiffs and any of the said insurance companies, remain 
and be upon the law docket of this court until the further order of 
this court, and on motion of counsel for each and every one of said 
insurance companies they are allowed to be made, and are hereby 
made parties defendant to this cause as transferred. 





Report of Decisions. 


SUPREME COURT OF MINNESOTA. 


BORIGHT 


Us. 


SPRINGFIELD F. & M. INS. CO.* 


The insurance was against fire on horses and colts while in barn, ‘‘and by 
lightning only while in use, or running in pasture, or yard on his farm, in 
the town of Le Sueur.” 

Held, That the insurance against lighting was not restricted to the farm, but 
was co-extensive with the town. 

Held, That punctuation is a very fallible standard of interpretation, and will 
not be allowed to overrule a meaning ascertained from other sources, and 
the nature and uses of the property will be considered in the construction 
as to a loss within the risk. 

Held, That a former policy on the same risk is not evidence as to an alleged 
fraudulent change of punctuation. 


Capwett & Parker, for Plaintiff. 
Berry & Morey, for Defendant. 


Mitcue 1, J. 

Action on a policy of insurance to recover the value of a colt 
alleged to have been killed by lightning. The policy was issued 
December, 1883. At that time plaintiff owned and occupied a farm 
in the town of Le Sueur. In 1884 he leased a pasture in the same 
town, but distant some two miles from the farm referred to. The 
colt was killed in July, 1884, while in this pasture. The here mate- 
rial part of the policy is that the defendant insured the plaintiff 
against damage or loss by fire, to the amount of $500, “on his 
horses and colts while in barn, and by lightning only while in use, or 


——— 


* Opinion filed, December 12, 1885. 
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running in pasture, or yard on his farm, in the town of Le Sueur, 
Minn.” 

Aside from that of the cause of the death of the colt, the principal 
issue of fact upon the trial was whether this policy had been, as con- 
tended by defendant, altered after its execution by inserting commas 
after the word “pasture” and “farm,” respectively. It may admit 
of serious doubt whether the presence of these commas would in any 
way affect the meaning of the policy. It has been well said that 
punctuation is a most fallible standard by which to interpret a 
writing. It may be resorted to when all other means fail; but the 
court will take the instrument by its four corners in order to ascer- 
tain its meaning. If that is apparent on judicially inspecting the 
whole, the punctuation will not be suffered to change it: Ewing vs. 
Burnet, 11 Pet., 41. 

But be this as it may, the policy with its present punctuation is 
fairly and reasonably susceptible of the construction claimed for it 
by plaintiff, to wit, that it covered the horses and colts whilegin use, - 
or while at pasture, anywhere in the town of Le Sueur; and that the 
risk was not limited to the farm of plaintiff; and, even if it was 
equally susceptible of another meaning, it should be construed{most 
strictly against the insurer. In determining whether a loss is within 
the policy, so far as location is concerned, the nature of the prop- 
erty and the uses to which it is devoted may be considered in con- 
struing the language used in order to ascertain the meaning of the 
parties, unless the location is specifically defined: Wood, Ins. 109. 
This was not inanimate property, like household goods, having a 
fixed location, but animals designed for domestic use on the farms 
and elsewhere, as occasion required. The place of use, as well as 
the place of keeping them, would necessarily change from time to 
time,—a fact which the parties must be presumed to have under- 
stood. Ifthe risk when the animals were at pasture is to be limited 
to this farm, the risk while they were in use must be limited to the 
same location; for, as the policy reads, we see no room for}any 
distinction. Had the insurer intended to limit the risk to the farm 
then owned by plaintiff, it could, and naturally would, bave used 
more explicit and unambiguous language. 

2. The policy, also the record of it kept by defendant’s agent, and 
the report of it sent by him to the company, were all introduced in 
evidence by defendant without objection, and examined and com- 
pared upon the issue as to the alleged alteration. The defendant 
then offered a former policy issued to plaintiff by defendant, through 
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the same agent, on the same class of property, and against the same 
class of risks, but for a smaller amount; also the agent’s record and 
report of it. These were offered for the purpose of showing that 
they contained no such commas. The inference sought to be drawn 
from this fact was that the policy in suit, as issued, did not contain 
these commas; and this inference was based upon the assumption 
that the agent punctuated both policies alike. In our judgment, the 
evidence was inadmissible; the record and report for the manifest 
reason that they were the mere statements of defendant's agents, 
and the policy for the reason that there is no presumption that 
the second policy was worded or punctuated the same as the first. 
There was no evidence that the second was copied from the first, 
or that there was any agreement of the parties to that effect. 
The second policy was in no proper sense a renewal of the first, 
although the first was surrendered and canceled when the second 
was issued. It was in itself a new, complete, and independent 
contract. Whatever moral force there may be in the suggestion 
that the agent would probably write and punctuate the second pol- 
icy the same as the first, it certainly has no legal, probative weight 
whatever. 

The only other point made is that the findings are not sustained 
by the evidence. Inasmuch as the record, neither in the body of 
the case nor in the judge’s certificate, purports to contain all the 
evidence, the question cannot, under the repeated rulings of this 
court, be considered: Henry vs. Hinman, 21 Minn., 378; Koethe vs. 
O’Brien, 32 Minn., 78; s. c. 19 N. W. Rep., 388; Craver vs. Christian, 
32 Minn., 525; s.c.21 N. W. Rep., 716. And even if the record 
purported to contain all the evidence, although the testimony as to 
the cause of the death of the colt is quite scant, yet we hardly think 
we would be justified in saying that there was not enough to sustain 
the finding. 


Order affirmed. 





1886. | Kittanning Ins. Co. vs. O° Neill. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Cambria County. 


KITTANNING INS. CO. 
vs. 
O’NEILL.* 


In an action upon a policy of insurance, to recover damages for loss by fire, 
the preliminary proofs may be admitted in evidence solely for the purpose 
of showing the performance of a condition precedent to the right of 
action. 

Being in writing, the question of their sufficiency for that purpose is to be 
decided by the court. 

It is error to permit such papers to be sent out with the jury to be examined 
by them in their deliberations. 


Covenant by John P. O’Neill against the Kittanning Insurance 
Company upon a policy of insurance whereby defendant insured the 
goods of plaintiff against loss or damage by fire. 

A loss having occurred, plaintiff presented to the company written 
proofs, reciting the terms of the policy and the description and value 
of the property destroyed, which were verified by affidavits. The 
company demanded an appraisement, and in pursuance thereof, the 
assured selected one appraiser and the company one, who subse- 
quently met but failed to agree upon the value of the property and 
adjourned. 

Before they held another meeting O’Neill brought this suit, and 
upon the trial before Johnson, P. J., plaintiff offered these proofs in 
evidence, to show that the condition of the policy which requires 


* Opinion filed, November 2, 1885.—From Pittsburgh Legal Journal. 
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the assured to furnish such statement within a specified time after 
the fire, had been complied with, as a condition precedent to the 
right of action. At the close of the trial plaintiffs counsel proposed 
to send these proofs of loss out with the jury. Defendant’s counsel 
objected, but the objection was overruled. The jury having found 
in favor of plaintiff, and judgment having been entered thereon, 
defendant took this writ. 


Messrs. H. W. Werr and Wo. H. Secuter, for Plaintiffs in Error, 
cited— 


Ins. Co. vs. Sennett, 41 Pa. St., 161; Ins. vs. Schreffler, 42 id., 
188; Same vs. Same, 44 id., 269; Same vs. Lawrence, 4 Metc., 9; 
Farrell vs. Ins. Co.,7 Baxter, 542; Ins. Co. vs. Ruben, 79 TIl., 402; 
Brown vs. Ins Co., 68 Missouri, 133; Baily vs. Ins, Co., 78 id., 371; 
Elgerly vs. Ins. Co., 48 Iowa, 644. 


Joun P. Linton, Esq., Contra. 


“A jury may take out with them any writings that have been 
given in evidence without distinction as to sealed or unsealed, 
except the deposition of witnesses:” Alexander vs. Jameson, 5 Bin- 
ney, 238. 

In illustration and accordance with this rule it has been held that 
“records” of court may be sent out: Hendel vs. Berks and Dau- 
phin Turnpike Road, 16 S. & R., 91. 

Also information taken before a magistrate: Seibart vs. Price, 
5 W. & S., 438. 

Patents, title deeds, drafts, and other papers given in evidence at 
trial: Riddlesburg Coal Co. vs. Rodgers, 15 P. F. Smith, 416. 

Letters, checks, due-bills, application for insurance papers, etc.: 
Udderzook vs. Commonwealth, 26 P. F. Smith, 354. 

Claim filed with bill of particulars in mechanics’ lien case: Odd 
Fellows’ Hall vs. Masser, 12 Harris, 507. 

Sending papers to jury a matter of sound discretion of court, and 
not subject of error: Spence vs. Spence, 4 Watts, 165; O'Hara vs. 
Richardson, 10 Wright, 389; Little Schuylkill Navigation Co. vs. 
Richards, 7 P. F. Smith, 148. 


Mercor, C. J. 
The specification of error is to the court sending out with the jury, 
under exception, the paper containing the proofs of loss, and 
schedule attached. 
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Tt is true, it has been ruled that, in the sound discretion of the 
court, many papers that have been given in evidence may be sent 
out with the jury. This paper, however, had not been given in 
evidence generally. It was admitted solely for the purpose of show- 
ing that proofs of loss had been furnished as required by the policy- 
It was therefore for the purpose of showing a condition pre- 
cedent to a right of action. Being in writing, the question of 
sufficiency for that purpose is to be decided by the court: Com- 
monwealth Insurance Company vs. Sennett et al., 5 Wright, 161. 
They are not even prima facie evidence to the jury of the quantity 
and quality of the goods lost: id. The insured cannot thus prove 
the particulars or extent of his. loss by his own ex parte statement 
even under oath. The correctness of this ruling is affirmed in 
Lycoming Insurance Company vs. Schreffler, 6 Wright, 188, nor did 
the fact that the statement of loss was called for by the company 
make it evidence for the insured: id. Nor is the report of loss 
made out by the agent of the company, with the affidavit of the 
insured appended, evidence to go to the jury: Same vs. Same, 
8 id., 269. The correctness of excluding such evidence from the 
jury has been recognized in other States: Phoenix Insurance Com- 
pany vs. Lawrence et al.,4 Metc., 9; Lafayette, Bloomington, and 
Mississippi Railroad Co. vs. Winslow et al., 66 Tl, 219. 

The statement sent out in the present case contains averments 
exonerating the insured from all improper conduct, and specifies 
the amount of his loss and damages. It was clearly improper to 
send such papers out with the jurors to be examined by them in 
their deliberations. It would be error to permit the insured to 
give them in evidence to the jury on the trial, and the error was 
greater in permitting the jury to consider the several averments 
therein, without their having been given in evidence. 


Judgment reversed and venire facias de novo awarded. 
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COURT OF APPEALS OF NEW YORK. 


MATTHEW C. UHRIG, Respondent, 
us. 


WILLIAMSBURGH CITY FIRE INS. 
CO., or Brooxtyy, N. Y., Appellant.* 


Where there was evidence tending to show that the defendant acted in bad 
faith in refusing to go on with an arbitration or to secure a speedy ap- 
praisal, the question should have been submitted to a jury, whether there 
was such breach of good faith as relieved the plaintiff from the obligations 
of the arbitration clause. 

If an arbitration fails through the fault of one of the parties, the party not 
in fault is not obligated to enter into a new arbitration, but may proceed 
at once to his remedy at law. 


Axsert G. McDonatp, for Appellant. 
Patrick Keapy, for Respondent. 
Ear, J. 

The plaintiff held a policy of insurance issued by the defendant 
upon certain personal property, and the property was destroyed by 
fire in July, 1882. The policy contained this clause: “The amount 
of sound value and of damages to the property, may be determined 
by mutual agreement between the company and the assured ; or 
failing to agree the same shall then, at the written request of either 
party, be ascertained by an appraisal of each article of personal 
property, or by an estimate in detail of a building, by competent 
and impartial appraisers, one to be selected by each party, and the 
two so chosen shall first select an umpire to act with them in case 
of their disagreement ; and if the said appraisers fail to agree, they 
shall refer the differences to such umpire; and the award of any 


* Decision reudered, February %, 1886. 
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two, in writing, under oath, shall be binding and conclusive as to 
the amount of such loss or damages, but shall not decide as to the 
validity of the contract or any other question except the amount of 
such loss or damage.” Among other things in its answer, the de- 
fendant alleged that the plaintiff and defendant failed to agree upon 
the damage occasioned by the fire, and that on or about the 11th 
day of August, 1882, it served upon plaintiff a written request that 
the amount of damages sustained by him from the fire should be 
ascertained and determined by appraisers to be selected as 
required by the policy, and offered to select and appoint an ap- 
praiser for that purpose on its behalf, and that the plaintiff wholly 
refused to submit to such appraisal or appoint an appraiser for 
that purpose, and refused to comply with the terms and condi- 
tions of the policy in that respect. Upon the trial it appeared that 
the fire occurred on Sunday, the 30th of July ; that on the next day 
the plaintiff notified the defendant of the fire and of the loss ; that 
on the 2d day of August it requested an arbitration under the 
policy, and he assented ; that thereupon he selected one De An- 
dreau and the defendant one Magnus as arbitrators, and an agree- 
ment in writing was executed by the parties submitting the ap- 
praisal of the damages to the arbitrators thus selected, and that the 
arbitrators failed to agree. The defendant gave evidence tending 
to show that it subsequently made plaintiff an offer to appoint a new 
arbitrator in the place of Magnus, und also that Magnus offered to 
unite with De Andreau in selecting an umpire, but that the plaintiff 
and De Andreau refused. The plaintiff as a witness in his own 
behalf, gave evidence tending to show that after the arbitrators 
failed to agree he requested the defendant to appoint another arbi- 
trator, and that he asked Magnus to agree with De Andreau in ap- 
pointing an umpire, and they did not accede to his requests. 

Under the arbitration clause it was the duty of each party to act in 
good faith to accomplish the appraisement in the way provided in the 
policy, and if either party acted in bad faith, so as to defeat the 
real object of the clause, it absolved the other party from compli- 
ance therewith ; and if either party refused to go on with the arbi- 
tration, or to complete it, or to procure the appointment of an 
umpire so that there could be an agreement upon an appraisal, the 
other party was absolved. A claimant under such a policy cannot be 
tied up forever without his fault and against his will, by an ineffectual 
arbitration. The evidence tended to show that the defendant failed 
and refused to go on with that arbitration. In the mean time, partly 
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under the orders of the city authorities, the offensive debris and 
broken and injured articles about the plaintiffs’ premises had toa 
great extent been removed, so that an appraisal had become to a 
large extent impracticable. There was some evidence tending to 
show, and from which a jury might have inferred that the defendant 
was not acting in good faith to procure a speedy appraisal, and was 
interposing this clause in the policy for the purpose of forcing a 
compromise from the plaintiff. Upon all the evidence, it was a 
question of fact for the jury to determine whether there was any 
breach of this clause in the policy on the part of the plaintiff, and 
the case should thus have been submitted to them. 

After its refusal or neglect to go on with the first arbitration which 
had been agreed upor, on the 10th of August thereafter the defend- 
ant served upon the plaintiff another written request to arbitrate, 
and offered to select a person to appraise the damages on its part. 
To this offer plaintiff refused to accede, and there was evidence in 
the conduct of the defendant in reference to the arbitration first 
agreed upon, and in the removal of the property damaged, tending to 
show that the refusal was justifiable. The defendant in its answer, 
did not set up as a bar to the action the pending arbitration, or any 
conduct of the plaintiff in reference thereto, but simply alleged that 
the plaintiff upon request refused to enter into an arbitration as 
provided in the policy. This allegation was untrue. The plaintiff 
had entered into an arbitration and was not bound to enter into a 
new one while that was pending, and if that one failed from the 
fault of the defendant, he had discharged his whole duty under the 
arbitration clause, and was not bound to enter into a new arbitra- 
tion agreement. The plaintiff, having once consented to arbitrate, 
if the arbitration failed and came to an end from the fault of the 
defendant, the arbitration clause could not stand in the way of this 
action. 

The order should be affirmed and judgment absolute entered 
against the defendant with costs. 


All concur. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NORTH CAROLINA. 


CONNECTICUT MUT. LIFE INS. CO. 
US. 


SAMUEL BEAR er at.* 


A court of equity will not set aside a contract of life insurance during the 
life of the assured, on the ground that it has been rendered void by some- 
thing not appearing on the face of the policy, and which can be proved by 
extrinsic evidence. 

As the assured, who is now intemperate, may reform and live out the ordi- 
nary expectation of life, this is not a case for the ordinary exercise of the 
discretionary power of a court of equity to order a cancellation, even if 
such power here existed. 


Reape, Busser, and Busser, for Complainants. 
Russert and Ricavup, for Defendants. 


In Equity. 
Sryrmovr, J. 

This is a bill for the cancellation of a policy of insurance upon the 
life of the defendant, S. Bear, in favor of the other defendants, and 
the relief prayed is put upon two grounds: first, an alleged false 
representation of his habits, with respect to the use of spirituous 
liquors, made by him in his application ; and, second, an impaired 
condition of health caused by habitual drunkenness, since the 


* Decision rendered, February 4, 1886.— Reported by John W. Hinsdale, Esq., of the 
Raleigh Bar. 
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issuance of the policy. The evidence does not prove the alleged 
fraud which constitutes the first cause of action. 

Upon the second, it tends to show that the health of the defend- 
ant has been seriously impaired by the use of intoxicating drinks ; 
that if he shall continue in his present course of life it is not prob- 
able that he will live to the age of ordinary expectation, and that if 
he reform nothing that has yet occurred will prevent his attaining 
to it. 

There is some evidence tending to show a recent change in his 
habits. 

The contract of insurance contains a condition, that “if the in- 
sured ” shall become so far intemperate as to impair his health, “the 
policy shall become and be null and void.” The court is of the 
opinion, that the insured has become so far intemperate as to im- 
pair his health, and the question for determination is whether the 
plaintiff is entitled to relief in equity. 

It cannot be granted on the ground of fraud, for that has not 
been proved. The action must rest, if supported at all, on the jur- 
isdiction of a court of equity to declare and establish a right. 

The question is whether, during the life of the assured, a court of 
equity will set aside a contract of insurance, on the ground that it 
has been rendered void by something not appearing on the face of 
the policy, and which can be proved by extrinsic evidence. 

There are many reasons which may be, and some of which have 
been in this case, urged in support of such action. 

The ordinary course of juries in suits against insurance compa- 
nies, the force with them of the argument that a company having 
received the premiums during the life of the assured, cannot, in 
justice, refuse payment after his death, the convenience of trying, 
while the evidence is easily accessible, the issue of the misconduct 
of the assured, are inducements which would be very powerful, were 
I passing upon the question as a legislator. Asa judge, I am bound 
by precedent. No case can be cited in which a policy has been set 
aside during the life of the assured on the ground of a forfeiture 
occurring after the making of the contract. In Ins. Co. vs. Bailey 
13 Wall., 616, a doubt is expressed as to whether it could be done 
in a case of policy fraudulently obtained. In theory, if not in prac- 
tice, the legal remedy is complete. The company may avail itself 
of it when sued. 

No division of the powers of courts of equity includes such a 
source of jurisdiction. A bill of peace can be brought only to avoid 
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multiplicity of actions. A bill quia timet, except in certain cases 
under State statutes, only by one in possession of land to remove a 
cloud in his title. This action is of the first impression, falling as I 
have said under no recognized title of equity. 

There is further objection to it. If the court could grant the 
relief asked, it would come within its discretionary power. Since in 
a case like this it does not, and in the nature of things cannot, 
appear that the defendant may not reform and live out the ordi- 
nary expectation of life, in the opinion of the court it is not, as a 
matter of law, a proper case for the exercise of the discretionary 
power to order a cancellation, even if such power existed. 





Report of Decisions. 


LOWER COURT DECISION. 


EXPENSES.—SEA WORTHINESS. 
United States District Court, 8. D. N. Y. 


CUNNINGHAM AND OTHERS 
vs. 


SWITZERLAND MARINE INS. CO, AND oTHERS.* 


Certain insurance companies, in conjunction with cargo owners, defended 
against a claim on a bottomry bond. The cargo was finally released from 
the claim. Afterwards, on suit brought by the cargo owners against the 
insurance companies, under the ‘‘ sue and labor” clause in the policies, to 
recover the expenses of defending the bottomry suits, the company set up 
the unseaworthiness of the vessel, which they had not utilized as a de- 
fense in the previous suits. It appearing that such a defense would not 
have availed in the former suits, and that in part, at least, at the time of 
the former litigation the condition of the vessel was unknown to the com- 
panies, and that libelants were not misled in any way by the former as- 
sistance of the companies, Held, that the companies were not estopped in 
this litigation from using such a defense, nor was there anything in the 
above facts to prevent an inquiry in this suit into the question of unsea- 
worthiness. 

The evidence showing that there were facts tending to indicate unseaworthi- 
ness, unless explained, and no explanation being offered, Held, that, as the 
vessel was unseaworthy when she sailed, the policies of insurance never 
attached, and cargo owners could not recover of the insurance compa- 
nies the expenses of defending the former suits. 


In Admiralty. 


Wueeter & Souruer, for Libelants. 
Butter, Stituman & Husparp, for Respondents. 


Brown, J. 
The above libels were filed by cargo owners to recover the ex- 
penses of defending a suit on a bottomry bond, under the “sue and 
labor” clauses of certain policies of insurance issued by the re- 


* Decision rendered, December 31, 1885.—From Federal Reporter. 
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spondents upon the cargo of the Julia Blake, from Rio to New York. 
On the voyage the vessel put in to St. Thomas, where extensive nec- 
essary repairs were made, in order to procure which a bottomry 
bond was given to the Bank of St. Thomas upon her hull and cargo. 
The vessel, with her cargo uninjured, subsequently arrived in New 
York. The vessel, freight, and cargo were thereupon libeled for the 
enforcement of the bottomry bond. Practically no defense in that 
suit was made as respects the ship and freight. The controversy as 
regards the cargo was carried to the supreme court. The decisions 
of this court and of the circuit court were there affirmed, and the 
cargo released on the ground that no communication was had with 
the owners of the cargo prior to executing the bottomry bond. The 
Julia Blake, 16 Blatchf., 472; s.c., 107 U.S., 418; s. ¢, 2 Sup. Ct. 
Rep., 692. 

At first the insurers employed proctors and counsel to defend 
against the claim cn bottomry. They appeared for the owner of 
the vessel, and answered in behalf of the owner; and also as agent 
or carrier, in behalf of the cargo. Some months afterwards the li- 
belants, owners of the cargo, themselves intervened and answered 
separately by proctors and counsel of their own; and, after the de- 
cree in the district court, they represented mainly, if not solely, the 
interests of the cargo in that suit. The insurance companies had 
previously agreed to pay any sum which might be fixed by the aver- 
age adjusters as general average. The libelants now sue for their 
expenses and counsel fees in that litigation. 

In the present action the respondents have set up in defense the 
unseaworthiness of the vessel when she left Rio, and allege that the 
policies consequently never attached. As the claim in suit rests 
upon the stipulations of the policies only, there can be no recovery 
if the policies never attached nor became operative as respects the 
cargo. Itis urged that this defense ought not to be regarded as 
made in good faith, because no such ground was taken in the pre- 
vious litigation, and because the insurance companies did not act 
upon that theory; but during the progress of the action in the dis- 
trict court, at least, were active in defeating the bottomry bond upon 
other grounds. Two answers are given to this contention that I 
think are sufficient. No issue of unseaworthiness would have been 
material in the former action. On the contrary, the more unsea- 
worthy the ship the greater would be her need of repairs at St. 
Thomas, where the bottomry bond was executed. The facts affect- 
ing the question of the seaworthiness of the ship at Rio were not at 
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first known to the insurers. When they were, in a measure, apprised 
of the facts, the counsel of the insurers stated to the libelants that 
these facts raised a question concerning their liability as insurers, 
although not material in the pending litigation. But that merely 
afforded to the insurance companies an additional ground of de- 
fense as insurers of the cargo. Considering the difficulties of estab- 
lishing that defense before a jury, the insurance companies could 
not be considered as wholly indifferent whether the claim on bot- 
tomry was defeated upon another ground. The assistance of the 
insurance companies in the former litigation for a time, in no way 
misled the libelant, or induced them to incur any expense which 
they would not have otherwise have incurred. There is no element, 
therefore, of estoppel in the case; nor do I find anything in the cir- 
cumstances that precludes an inquiry into the seaworthiness of the 
vessel, which 1s for the first time presented in this suit. On that 
point the evidence of the master, whose deposition was taken in this 
suit, but who was not examined in the former suit, is very strong, 
and shows clearly that the vessel was grossly unseaworthy when she 
sailed. There are several considerations which suggest a suspicion 
of great exaggeration in the master’s testimony; but, after making 
all possible allowances for such exaggeration, the undisputed facts 
concerning the condition of the vessel when she arrived at St. 
Thomas, and the absence of any severe weather on her passage, 
would seem to necessitate the inference that she was unseaworthy 
when she left Rio. When sailing in only a fresh breeze, as it would 
appear, first her topmast, and then her cross-trees, gave way and 
fell down, and portions of the foremast were carried away. The 
testimony is that they were exceedingly rotten, and many parts of 
the hull were in a similar condition. Such extraordinary accidents 
require explanation, or the vessel must be held to have been unsea- 
worthy when she sailed. No explanation was given; and it is not 
suggested that a satisfactory explanation through any extraordinary 
weather, or other cause, could be proved. I am obliged to hold, 
therefore, that the vessel was unseaworthy when she left Rio; that 
the respondents never became liable upon the policies; and, conse- 
quently, that they are not answerable for the expenses claimed. 
The libel is therefore dismissed, with costs. 





